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MOTION TO DISMISS ALL THREE OF PLAINTIFF’S CLAIMS FOR RELIEF FOR 
LACK OF SUBJECT MATTER JURISDICTION AND FAILURE TO STATE A 

CLAIM  – C.R.C.P. 12(b)(1) AND 12(b)(5) 

 

The Colorado Oil and Gas Conservation Commission (“Commission” or 

“Defendant”), by and through the Colorado Attorney General’s Office, files this 

Motion to Dismiss all three claims for relief contained in the Amended Complaint for 

Declaratory and Injunctive Relief (“Complaint”) filed by Plaintiff, Wildgrass Oil and 
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Gas Committee (“Plaintiff”) on August 16, 2018. In support of its Motion, Defendant 

states the following:1  

CERTIFICATE OF COMPLIANCE WITH C.R.C.P. 121, § 1-15(8) 

The undersigned conferred with counsel for the Plaintiff. Plaintiff opposes the 

relief sought herein.    

I. INTRODUCTION AND BACKGROUND 

At its core, this is a challenge to agency actions under the State Administrative 

Procedure Act §§ 24-4-101-108, C.R.S. (“APA”). Plaintiff challenges the Commission’s 

approval of several spacing units, permits for wells, and associated surface facilities 

in Broomfield, Colorado. Plaintiff’s Complaint is fatally flawed and the Court should 

dismiss Plaintiff’s three claims for relief for the following reasons. At the outset, 

Plaintiff lacks standing to bring its claims, thus leaving the Court with no claim upon 

which relief can be granted. Additionally, even if Plaintiff had standing, declaratory 

judgment is the wrong avenue for redress as the APA provides adequate remedies to 

Plaintiff’s challenges. Furthermore, Plaintiff’s failure to timely seek judicial review 

of certain of these Commission approvals divests the Court of jurisdiction to hear 

Plaintiff’s claims. Finally, Plaintiff’s claim based in promissory estoppel is foreclosed 

because the Commission was acting in its sovereign capacity. 

                                      
1 In the interest of efficiency, Defendant here submits a combined motion under CRCP 12(b)(1) and (5). With 
respect to length of this motion, Defendant certifies that this entire Motion is 5,258 words in length, under the 6,500-
word limit for motions under 12(b)(1). 
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A. The Commission and Its Regulation of Oil and Gas Development in 
Colorado 

The authority of the Commission is defined by the Oil and Gas Conservation 

Act (the “Act”). §§ 34-60-101 – 130, C.R.S. (“Act”). Pursuant to the Act, the 

Commission regulates the development, production and utilization of oil and gas 

resources “in a manner consistent with protection of public health, safety, and 

welfare, including protection of the environment and wildlife resources;” §34-60-

102(1)(a)(I) – (III), C.R.S. One of the Commission’s many regulatory responsibilities 

is to establish drilling and spacing units. §34-60-116(1), C.R.S. (setting forth the 

requirements for spacing).  

Spacing is typically the first regulatory step in oil and gas development in 

Colorado. Spacing is a process whereby, based primarily on subsurface geologic and 

engineering considerations, the Commission organizes mineral interests into a 

defined area, known as a drilling and spacing unit (“DSU”) and approves of a 

maximum number of wells that may be drilled in that DSU. Any person who owns 

mineral interests within the proposed DSU may apply to the Commission for an order 

creating the DSU. See Commission Rule 503.b.(1). The applicant proposes the 

boundaries of the DSU and requests a maximum number of wells. The Commission’s 

consideration and approval of DSUs is a quasi-judicial administrative process. See 

Commission Rules 503.b., 526-28.; see also § 34-61-116. If the Commission is satisfied 

that the proposed DSU meets the requirements of the Act, it grants the spacing 
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application. Importantly, approval of a spacing unit is not a permit to drill an oil and 

gas well. 

Before an operator can drill an oil and gas well, it must first submit and receive 

Commission approval of two permits – a Form 2, Application for Permit to Drill 

(“APD”) and a Form 2A, Oil and Gas Location Assessment (“Form 2A”). See 

Commission Rules 303.a. and b. An approved APD authorizes the operator to drill 

the well itself. See Commission Rule 303.a. An approved Form 2A authorizes the 

operator to construct an oil and gas facilities on the surface. See Commission Rule 

303.b. These permits can be approved administratively by Commission staff or, in 

limited circumstances discussed below, by the full Commission after a hearing. It is 

through the permitting process that the Commission ensures that oil and gas 

development occurs in a manner consistent with protection of public health, safety, 

and welfare. For a specific oil and gas location and associated wells, the Commission 

protects the public and the environment through its Rules and through best 

management practices or conditions of approval attached to an approved permit.  

B. The Commission’s Approval of Extraction Oil & Gas, Inc.’s Livingston 
Pad Operations 

At issue in the Complaint are Extraction Oil & Gas, Inc.’s (“Extraction”) 

thirteen (13) Livingston APDs (the “Livingston Drilling Permits”) and the associated 

Form 2A (collectively the “Livingston Permits”). See Compl., ¶ 66. Extraction 

submitted the Livingston Permit applications to the COGCC for consideration and 
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approval in January 2018. Id. The Livingston Permits were approved by the Director 

of the Commission on June 1, 2018. Compl., ¶¶ 74 & 75. 

As discussed above, prior to submitting an APD or Form 2A for approval to 

develop oil and gas minerals, an operator will submit an application to the 

Commission asking for the designation of a drilling and spacing unit - DSU. DSUs 

are created by order of the Commission, and affected parties to a DSU may participate 

in a hearing before the Commission on the DSU application. See Commission Rule 

509 and the 100-Series definition of “Protestant.” Prior to Extraction’s submission of 

the Livingston Permits, it applied to the Commission to create several DSUs – 

including the Lowell South SU to be developed by the Livingston wells. The process 

to create the DSUs in which the Livingston wells will be drilled was initially begun 

by Extraction in June 2016. See Compl. ¶ 14. As part of the DSU application process, 

Extraction was required by Commission Rule 507.b.(1) to notify all mineral owners 

in the proposed spacing unit of its proposed DSU application. Mineral owners in 

Extraction’s proposed DSU included homeowners in the Wildgrass subdivision. See 

Compl. ¶ 16.  

Plaintiff alleges that it was originally formed in July 2016 as a committee of 

the Wildgrass Master Association and the Wildgrass Townhome Association 

(“Wildgrass HOA”) “to assist mineral owners in the Wildgrass subdivision in 

Broomfield, Colorado regarding [ ] pending oil and gas operations.” Compl., ¶¶ 11; see 

also Compl., ¶ 18. Since its July 2016 formation, Plaintiff claims it has been 
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reorganized and “is now an independent organization which continues to assist its 

members as they attempt to ensure that gas and oil development in their community 

is done responsibly consistent with applicable rules, regulations, laws, court 

decisions, and citizens’ rights under the State and Federal constitutions.” Compl., ¶ 

11. Plaintiff alleges that some of its members are mineral owners in the Wildgrass 

subdivision. Compl., ¶¶ 16-17. Plaintiff’s Complaint provides no further detail about 

its membership. 

In February 2017, Extraction withdrew its June 2016 DSU applications, and 

no further Commission action was taken. See Compl., ¶ 27. On July 13, 2017, 

Extraction filed a new DSU application. See Compl., ¶ 28. One of the new DSU 

applications sought to establish the “Lowell South SU,” which is an approximate 

1,600 acre DSU with up to 20 horizontal wells.2 See id. On August 31, 2017, 

Extraction filed an application for increased well density in the Lowell South SU, to 

be approved by the Commission.3 See Compl., ¶ 39. Plaintiff filed a protest of the 

Lowell South SU. See Compl., ¶ 35. Plaintiff was not a party to any other docket or 

proceeding related to Extraction’s DSU applications, which the Plaintiff refers to 

collectively as the “Residential Fracking Project.” Compl., ¶¶ 28. Plaintiff 

participated as a protestant in prehearing proceedings and secured a continuance of 

                                      
2 Extraction’s application for the Lowell South SU is designated in Commission records as Docket No. 170900598. 
3 Extraction’s application for increased well density is designated in Commission records as Docket No. 171000749. 
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the DSU and increased well density applications to the Commission’s December 11-

12, 2017 hearing. Id. at ¶¶ 35-51 & 60. 

On December 1, 2017, prior to the December 2017 Commission hearing, 

Plaintiff withdrew its protest to the Lowell South SU and increased well density 

applications, with prejudice, through counsel and by motion to the Commission. 

Compl., ¶139; see also EXHIBIT A, Unopposed Motion to Withdraw Protest of 

Spacing and Increased Well Applications With Prejudice, submitted to COGCC on 

December 1, 2017.4 In its Motion to Withdraw, Plaintiff stated that “Extraction and 

Protestants have resolved the issues raised in the protest.” Id.  

On December 11, 2017, the Commission granted Extraction’s DSU, Order 407-

2256, and the increased well density application, Order 407-2274 (the “Lowell South 

SU Orders” collectively). Compl., ¶ 61-62. The Lowell South SU Orders were made 

effective on January 5, 2018, when they were mailed to the applicant. See EXHIBIT 

E, Affidavit of Margaret Humecki, COGCC Hearings Assistant, dated August 28, 

2018. 

In January 2018, after approval of the Lowell South SU Orders, Extraction 

filed its APDs and Form 2A for the Livingston development, the Livingston Permit 

                                      
4 While Plaintiff laid out a detailed timeline of the proceedings around Extraction’s applications in the “Residential 
Fracking Project,” and supports its claim for promissory estoppel on the premise that it “withdrew or did not fully 

pursue all protests and other procedural rights to hearings and due process before the Commission,” Compl., ¶ 139, , 
Plaintiff failed to inform the Court of this Motion to Withdraw. As such this document is only being attached for the 

Court’s consideration of subject matter jurisdiction under Rule 12(b)(1). See infra, Section III(E). 
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applications. Compl., ¶ 66. Plaintiff submitted public comments to the Livingston 

Permit applications before they were approved. Compl., ¶¶ 68, 72. On June 1, 2018, 

after more than four (4) months of review, the Commission Director approved 

Extraction’s Livingston Permits. Compl., ¶ 75. No Commission hearing was held on 

the Livingston Permits prior to the Director’s approval of the Permits.5 Id. 

II. STANDARD OF REVIEW  

A.  C.R.C.P. 12(b)(1) 

“The question whether the trial court has subject matter jurisdiction is 

properly addressed by a C.R.C.P. 12(b)(1) motion to dismiss.” Henderson v. City & 

Cty. of Denver, 300 P.3d 977, 980 (Colo. App. 2012). When subject matter jurisdiction 

is challenged, “the plaintiff has the burden of proving subject matter jurisdiction.” 

Associated Governments of Nw. Colo. v. Colo. Pub. Utilities Comm'n, 275 P.3d 646, 

648 (Colo. 2012). Unlike a Rule 12(b)(5) motion, “the trial court may receive any 

competent evidence pertaining to the motion[,]” Trinity Broad. Of Denver, Inc. v. City 

of Westminster, 848 P.2d 916, 924 (Colo. 1993), without need for converting the 

challenge to a motion for summary judgment.” Id. “Under Rule 12(b)(1), the court is 

‘free to weigh the evidence and satisfy itself as to the existence of its power to hear 

the case.’” Id. at 925 (citations omitted). Given this distinction, the court is not 

required to accept Plaintiff’s allegations as true, as it is under a C.R.C.P. 12(b)(5) 

                                      
5 As discussed below, the Commission’s Rules do not provide for a hearing on permit applications. Permits are 
approved administratively by the Director of the Commission.  
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motion to dismiss for failing to state a claim. See Medina v. State, 35 P.3d 443, 452 

(Colo. 2001) (discussing the different standards of review applicable to motions to 

dismiss under Rule 12(b)(1) as compared to Rule 12(b)(5)). 

B.  C.R.C.P. 12(b)(5) 

Rule 12(b)(5) motions “test the formal sufficiency of the complaint.” Dorman v. 

Petrol Aspen, Inc., 914 P.2d 909, 911 (Colo. 1996). The Court may dismiss a complaint 

where “the substantive law does not support the claims alleged,” Denver Parents Ass’n 

v. Denver Bd. of Educ., 10 P.3d 662, 664 (Colo. App. 2000), or Plaintiff fails “to state 

a plausible claim for relief.” Warne v. Hall, 373 P.3d 588, 591 (Colo. 2016). In 

undertaking this review, ‘the court must accept all allegations in the Complaint as 

true and view them in a light most favorable to the Plaintiff,’ see N.M. by and through 

Lopez v. Trujillo, 397 P.3d 370, 373 (Colo. 2017), however, the court “need not accept 

as true legal conclusions that are couched as factual allegations.” Denver Post. Corp. 

v. Ritter, 255 P3d 1083, 1088 (Colo. 2011). (citations omitted). 

III. ARGUMENT 

Plaintiff’s Complaint contains three claims for relief: (1) Judicial Review 

pursuant to § 24-4-106, C.R.S.; (2) Declaratory Judgment under § 13-51-105, C.R.S.; 

and (3) Promissory Estoppel. The Court should dismiss Plaintiff’s three claims for the 

following reasons.  
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A. Under Rule 12(b)(1), the Court should dismiss Plaintiff’s claims 
because its members have not suffered an injury in fact. 

Standing is a jurisdictional prerequisite, and if a plaintiff does not have 

standing, dismissal is necessary. Hickenlooper v. Freedom from Religion Found., Inc., 

338 P.3d 1002, 1006 (Colo. 2014). “In Colorado, parties to lawsuits benefit from a 

relatively broad definition of standing[,] Ainscough v. Owens, 90 P.3d 851, 855 (Colo. 

2004), and “[i]n determining whether standing has been established, all averments 

of material facts in a complaint must be accepted as true.” Opie v. Denver Classroom 

Teacher’s Ass’n, 701 P.2d 872, 874 (Colo. App. 1985) (citing State Bd. For Cmty. Colls. 

& Occupational Educ. V. Olson, 687 P.2d 429 (Colo. 1984). 

Organizations may have standing to sue on their members’ behalf so long as 

they “show that (1) ‘its members would otherwise have standing to sue in their own 

right’; (2) ‘the interests it seeks to protect are germane to the organization’s purpose’; 

and (3) ‘neither the claim asserted, nor the relief requested, requires the participation 

of individual members in the lawsuit.’” Jones v. Samora, 395 P.3d 1165, 1172 (citing 

Conestoga Pines Homeowners’ Ass’n v. Black, 689 P.2d 1176, 1177 (Colo. App. 1984) 

(quoting Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977)). To 

meet the first element of the organizational standing test, a plaintiff must 

demonstrate that its member “suffered [1] injury in fact [2] to a legally protected 

interest as contemplated by statutory or constitutional provisions. If not, standing 

does not exist, and the case must be dismissed.” Wimberly v. Ettenberg, 570 P.2d 535, 
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539 (Colo. 1977). As a matter of law, Plaintiffs cannot satisfy either prong of the first 

element of standing.  

First, Plaintiff has not demonstrated that its members have suffered an injury 

in fact from the approval of the Livingston Permits. In its Complaint, Plaintiff makes 

only general statements of the concern it has with respect to oil and gas development, 

but never alleges any injury in fact specific to the Livingston Permits. Plaintiff asserts 

that it is an “independent organization which continues to assist its members as they 

attempt to ensure that gas and oil development in their community is done 

responsibly consistent with applicable rules, regulations, laws, court decisions, and 

citizens’ rights under the State and Federal constitutions.” Compl., ¶ 11. Plaintiff also 

alleges that its members are mineral owners in the Wildgrass subdivision. See 

Compl., ¶¶ 16-17. 

Nowhere within its Complaint does Plaintiff allege facts demonstrating how 

any of its individual members are or will be “affected or aggrieved” by COGCC’s 

approval of the Livingston Drilling Permits. In fact, Plaintiff does not plead facts 

about any individual member with any particularity. Plaintiff relies solely on general 

concerns of alleged potential hazards, harms, and risks of oil and gas development, 

see e.g. Compl., ¶¶ 81-113; 122-124; and general unsubstantiated allegations about 

the shortcomings in the Commission’s practices. See e.g. Compl., ¶¶ 116-119. General 

concerns are not sufficient to demonstrate an alleged injury-in-fact. Because Plaintiff 

fails to demonstrate that its members have suffered an injury-in-fact, Plaintiff lacks 
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organizational standing and therefore this Court is divested of jurisdiction to hear 

Plaintiff’s claims. 

B. Under Rule 12(b)(1), the Court should dismiss Plaintiff’s claims 
because its members do not have a legally protected interest in 
the Livingston Permits. 

Even if Plaintiff could demonstrate some injury to support organizational 

standing, as a matter of law, Plaintiff does not have a legally protected interest that 

has been harmed. Plaintiff’s action for judicial review is brought under § 24-4-106(4) 

of the APA. The APA is procedural, not substantive, and does not define who 

constitutes an aggrieved person for purposes of challenging the issuance of a final 

agency action. Instead, the APA “simply addresses the procedures of review available 

once it is properly established that the dispute is justiciable pursuant to some other 

statutory grant.” Romer v. Bd. of Cty. Comm’rs of Cty. of Pueblo, Colo., 956 P.2d 566, 

576 (Colo. 1998). Legal rights are created by statutory language, an agency’s rules, 

or through the constitution. Romer, 956 P.2d at 577; see also State Bd. for Comty. 

Colleges & Occupational Educ. v. Olson, 687 P.2d 429, 434 (Colo. 1984) (“standing is 

really an inquiry into ‘whether the constitutional or statutory provision on which the 

claim rests properly can be understood as granting persons in the plaintiff’s position 

a right to judicial relief.’” (quoting Warth v. Seldin, 422 U.S. 490, 500 (1975)).  

For Plaintiff to seek judicial review of the Livingston Permits, or any of the 

Commission actions taken in connection with the Livingston Permits, it or its 

members must have suffered an injury to a legally protected interest. This legally 
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protected interest must be set forth in the Act, Commission Rules, or the constitution. 

Romer, 956 P.2d at 577. However, neither the Act, Commission Rules, nor the 

constitution confer on Plaintiff a substantive legal right upon which it may bring its 

claim. In fact, citizen groups like Plaintiff, are not one of the three enumerated parties 

who may seek a Commission hearing on a permit. 

Specifically, in Rule 503.b.(7) the Commission provides that the permit 

applicant (operator), surface owner, or relevant local government may seek a hearing 

on a permit application. The Commission’s authority to articulate which persons have 

a legally protected interest to seek action before it, has been affirmed in Colorado Oil 

and Gas Conservation Comm’n v. Grand Valley Citizens’ Alliance, et al, 279 P.3d 646 

(Colo. 2012) (hereinafter “GVCA”). The Act requires the Commission to hold hearings 

“only for rules, regulations, and orders.” GVCA, P.3d at 649. Permits are not orders 

of the Commission, and therefore the Commission does not have to hold hearings on 

permit applications. Id. However, the Commission, under its broad discretion to 

promulgate rules, has in fact promulgated rules identifying “a limited number of 

parties” who may request a hearing on a permit application. See GVCA, P.3d at 649 

(“[T]the legislature granted the Commission broad authority under section 34–60–

106(1)(f) to regulate the permitting process.”) The Commission, exercising this 

authority, Id. 

In GVCA, as in the present case, the plaintiff was a citizen group seeking a 

hearing on a permit, specifically an APD. GVCA P.3d at 647. However, since the 
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citizen group was not the permit applicant, surface owner, or relevant local 

government it did not have standing to seek a hearing before the Commission. GVCA 

P.3d at 649. Because Plaintiff is not one of the enumerated categories of parties 

entitled to a Commission hearing on the Livingston Drilling Permits, it cannot 

therefor have standing to seek judicial review of the permits under the APA. Nor does 

Plaintiff have a legally protected interest under the Act. Section 111 of the Act merely 

states that appeals of permitting decisions shall proceed in accordance with the APA. 

And the APA does not grant legal rights to aggrieved persons. Romer, 956 P.2d at 

576. 

It is important to note that Plaintiff had an avenue to advocate its position 

before the COGCC as it relates to the Livingston Permits. The Commission Rule’s 

specifically provide that the “relevant local government” may seek a hearing before 

the Commission on APDs and Form 2As, specifically Rule 503.b.(7). As such, the 

Commission relies on local governments to bring forward hearing requests when 

concerned about permit applications, including concerns of organizations like the 

Plaintiff – that did not happen here. See Compl., ¶ 75. Moreover, where members of 

the public have specific concerns about permit applications, they have the 

opportunity to submit public comments to be considered by Commission staff. See 

Rule 305.b. Plaintiff’s availed themselves of this opportunity. See Compl., ¶ 68 & 72. 

Additionally, Rule 303.j.(1) allows for the Director of the Commission to withhold 

approval of an APD or Form 2A based upon a “written complaint submitted by any 
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party with standing under Rule 522.a.(1).” The parties enumerated under Rule 

522.a.(1) are the mineral owner, surface owner, state agencies, relevant local 

government, or any person with a legally protected interest under the Act. As the 

Court in GVCA explained, the Rules do provide citizen groups like Plaintiff 

opportunities to have their concerns heard. GVCA, P.3d at 649. Plaintiff’s claims 

before this Court are not an outgrowth of having acted on one of those opportunities. 

Finally, Plaintiff’s lack of standing also wrests from the Court jurisdiction to 

hear Plaintiff’s promissory estoppel claim. Plaintiff cannot point to any legally 

protected interest under the Act or the Rules that has been injured. Any argument 

Plaintiff makes implying that the Commission “promised” a certain outcome on the 

Livingston Permits upon which Plaintiff determinately relied, must naturally be 

grounded in a legal right that was infringed upon. Since Plaintiff can point to no such 

legal right, its claim of promissory estoppel and detrimental reliance cannot proceed.  

C. Under Rule 12(b)(5), the Court should dismiss Plaintiff’s 
Second Claim since Plaintiff had no right to hearing on the 
Livingston Permits.   

The Court should dismiss Plaintiff’s Second Claim for Relief because Plaintiff 

has no right to request a Commission hearing on a permit application or receive notice 

of the Livingston Drilling Permits under the COGCC’s Rules.  

Plaintiff’s Second Claim for Relief is premised entirely on the assumption that, 

in the Commission’s consideration of the Livingston Drilling Permits, the Plaintiff 

was entitled to “appropriate and necessary discovery, proper pre-deprivation notice, 
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and a proper hearing” and that the Commission’s denial of these rights was “in 

violation of their due process rights.” Compl., ¶ 131. Plaintiff’s assertion in this regard 

turns on a question of law, not fact.  

As shown above, Plaintiff does not fall within the categories of persons who 

have standing under Rule 503.b.(7) to request a Commission hearing on the Director’s 

approval of a permit. GVCA upheld a challenge to Rule 503.b.(7) and the 

Commission’s denial of a hearing to a citizens’ group in the same position as 

Plaintiff’s. Plaintiff also has no right to demand any process, such as discovery, that 

would be afforded to a person who is entitled to a Commission hearing.   

Nor does Plaintiff have a right to notice of the permit applications. Notice for 

APDs and Forms 2A is governed by Commission Rules 303, 305, and 318A. As 

applicable to the Livingston Permits, only the surface owner and local government 

were entitled to notice. As Plaintiff is neither the surface owner or local government 

relevant to the Livingston Permits, its members were not entitled to notice of their 

submission or approval of the Livingston Permits. C.f. Compl., ¶¶ 75(b) & 131. 

Plaintiff asserts a claim for relief contradictory to established law and has therefore 

failed to state a plausible claim for relief. The COGCC requests the Court dismiss 

Plaintiff’s Second Claim for Relief pursuant to Rule 12(b)(5), C.R.CP. 

D. Under Rule 12(b)(5), the Court should dismiss Plaintiff’s First 
and Second Claims because the APA provides Plaintiff with an 
adequate remedy.  
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In its First and Second Claims for Relief, as well as in its Prayer for Relief, 

Plaintiff seeks declaratory judgments finding that the COGCC’s issuance of the 

Livingston Permits violates Plaintiff’s due process rights and violates the Act, 

COGCC Rules and the APA. Compl., ¶¶ 127 and 131; Prayer for Relief, parts a. and 

b., pgs. 22-23. Plaintiff is foreclosed from seeking a declaratory judgement under 

C.R.C.P. 57 since the APA provides Plaintiff with adequate remedies. 

Where the APA provides a claimant with adequate remedies, the provisions of 

C.R.C.P. 57 are inapplicable. See Envirotest Sys., Corp. v. Colo. Dep’t of Revenue, 109 

P.3d 142 (Colo. 2005).  The APA specifically allows for declaratory and injunctive 

relief as part of the APA review.  § 24-4-106(8), C.R.S.; Jeffrey v. Colo. State Dep’t of 

Soc. Servs., 599 P.2d 874 (Colo. 1979).  Accordingly, the extraordinary provisions for 

a declaratory judgment are not available.  Purcell v. Colo. Div. of Gaming, 919 P.2d 

905 (Colo. App. 1996).  The COGCC requests the Court dismiss Plaintiff’s requests 

for declaratory judgment pursuant to Rule 12(b)(5), C.R.C.P.  

E. Under Rule 12(b)(1), the Court should dismiss any claim 

associated with the Commission’s approval of the Lowell South SU Orders.  

Plaintiff’s claims for relief improperly implicate matters over which this Court 

lacks subject matter jurisdiction. Commission orders are final agency action and 

therefore subject to judicial review under Section 106 of the APA. See § 34-60-111, 

C.R.S. A failure to timely seek judicial review of agency action deprives the Court of 

subject matter jurisdiction. See Allen Homesite Grp. v. Colorado Water Quality 
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Control Comm’n, 19 P.3d 32, 34 (Colo. App. 2000) (applying § 24-4-106(4) to claims 

by a homeowners’ association seeking judicial review of a Water Quality Control 

Commission order).  

On December 11, 2017, the Commission approved Commission Orders 407-

2256 and 407-2274, the Lowell South SU Orders. Compl., ¶¶ 61- 62. The Lowell South 

SU Orders were made effective on January 5, 2018, when they were mailed to the 

applicant.6 See EXHIBIT E, Affidavit of Margaret Humecki, COGCC Hearings 

Assistant, dated August 28, 2018. Plaintiff’s Complaint is replete with allegations 

concerning the Commission’s process and issuance of these orders. See, e.g. Compl. 

¶¶ 29.c., 32, 38, 40, and 44. 

The APA requires that “any person adversely affected or aggrieved by any 

agency action may commence an action for judicial review in the district court within 

thirty-five days after such agency action becomes effective[.]” § 24-4-106(4), C.R.S. 

(emphasis added). The appeal period for judicial review of the Lowell South SU 

Orders under Section 24-4-106(4) expired on February 9, 2018, thirty-five (35) days 

after the Orders were effective. Plaintiff commenced this action for judicial review on 

July 20, 2018, over four (4) months after the end of the 35-day appeal period. This 

                                      
6 Commission Orders become effective on the date they are mailed or served. See Rule 501.c. 
and Richmond Petroleum, Inc. v. Oil & Gas Conservation Commission, 907 P.2d 732, 734 
(Colo. Ct. App. 1995) (holding that Commission orders are effective for purposes of the judicial 
review deadline on the date they are mailed or served).  
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Court thus lacks subject matter jurisdiction over any of Plaintiff’s claims associated 

with the Lowell South SU Orders. This Court should dismiss Plaintiff’s First Claim 

for Relief as to any claim regarding the Lowell South SU Orders. And, to the extent 

Plaintiff claims in its Second Claim for Relief that it was denied due process in Docket 

Nos. 170900598 and 171000749, that claim must also be dismissed due to Plaintiff’s 

failure to timely file for judicial review 

F. Under Rule 12(b)(5), the Court should dismiss Plaintiff’s Third 
Claim as Plaintiff cannot sustain an estoppel claim against the 
COGCC when it acts in its official capacity. 

Plaintiff’s promissory estoppel argument in its Third Claim for Relief fails to 

state a claim upon which relief can be granted because the Commission was not in 

contract with Plaintiff. When issuing the October 2017 Order the Commission was 

acting solely in its sovereign capacity, and accordingly estoppel cannot be pled against 

the Commission.  

The Commission issued an order following the October 31, 2017 hearing which 

provided that any 2A Location Assessments would “comport” with the Broomfield 

Operator Agreement. Compl., ¶¶ 60.c. and 136. Plaintiff, who was not a party to the 

hearing, alleges that “[t]his decision and commitment constituted a promise by 

COG[CC] [sic] (promisor) to Wildgrass Owners (promissees).” Compl., ¶ 137. Plaintiff 

further alleges that it “reasonably relied on the promise to promissees’ detriment, 

when Wildgrass Owners either withdrew or did not fully pursue all protests and other 

procedural rights to hearings and due process before the Commission in reliance on 
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the promise that the 2As would comport with the [Amended and Restated Oil and 

Gas Operator Agreement between Applicant Extraction and the City and County of 

Broomfield (the ‘Broomfield OA’)].” Compl., ¶ 139; see also Compl., ¶¶ 52-59 

(Plaintiff’s description of the Broomfield OA).  

Promissory estoppel is grounded in contract law. Berg v. State Bd. of Agric., 

919 P.2d 254, 259 (Colo. 1996). “A promise that is binding pursuant to the doctrine of 

promissory estoppel is a contract, and full-scale enforcement by normal remedies is 

appropriate. Restatement (Second) of Contracts § 90 cmt. d (1979).” Bd. of Cty. 

Comm’rs of Summit Cty. v. DeLozier, 917 P.2d 714, 716 (Colo. 1996). In cases where 

there is no enforceable contract, and someone was harmed because they relied on the 

promise of another, courts may look to promissory estoppel to provide relief. G & A 

Land, LLC v. City of Brighton, 233 P.3d 701, 703 (Colo. App. 2010).  

To sustain a claim of promissory estoppel plaintiff must demonstrate that “(1) 

the promisor made a promise to the promisee; (2) the promisor should reasonably 

have expected that promise would induce action or forbearance by the promisee; (3) 

the promisee in fact reasonably relied on the promise to the promisee’s detriment; 

and (4) the promise must be enforced to prevent injustice.” Berg, 919 P.2d at 259. In 

order to support a claim for promissory estoppel against a governmental entity, “such 

a claim must be based on a clear and unambiguous promise the [governmental entity] 

made to the plaintiff.” See Ruybalid v. Bd. of Cty. Commissioners of Cty. of Las 

Animas Cty., 2017 COA 113, ¶ 26, cert. granted sub nom. Ruybalid v. Bd. of Cty. 
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Commissioners of Cty. of Huerfano Cty., No. 17SC708, 2018 WL 2011481 (Colo. Apr. 

30, 2018) (citations omitted). 

For Plaintiff to sustain a promissory estoppel claim against the Commission it 

must plead facts that demonstrate the Order was a promise, i.e. a contract, between 

the Commission and Plaintiff. Plaintiff’s Complaint fails to plead such a fact, nor can 

it. First, Plaintiff was not a party to the matter in which the Commission issued the 

October 2017 Order. See Compl., ¶ 60(b). Even absent other fatal shortcomings in this 

claim, if Plaintiff was not a party to the docket in which the October 2017 Order was 

issued, it cannot begin to sustain a claim that the Commission made a promise to 

Plaintiff through the Order.  

Second, when the Commission issued its October 2017 Order it was exercising 

its authority and duty under the Act to create drilling and spacing units. See § 34-60-

106(2)(c), (3)(a), C.R.S. When carrying out its statutory duty to create drilling and 

spacing units, the Commission is not entering into a contract with a member of the 

public; it is issuing an order in its quasi-judicial capacity, a power granted to it under 

the Act. 

When the Commission issues orders it is exercising its sovereign power, and 

the exercise of this power is not subject to estoppel. “Activities undertaken by the 

government primarily for the commercial benefit of the government or an individual 

agency are subject to estoppel while actions involving the exercise of exclusively 

governmental or sovereign powers are not.” Fed. Deposit Ins. Corp. v. Harrison, 735 
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F.2d 408, 411 (11th Cir. 1984) (emphasis added). The October 2017 Order not a 

promise upon which Plaintiff may invoke promissory estoppel against the 

Commission, to allow estoppel against the Commission. 

Finally, any reliance that Plaintiff elected to place on the October 2017 Order 

to direct the Commission’s future consideration of the Lowell South SU or Livingston 

Permits was misguided. The October 2017 Order had no bearing on the Lowell South 

SU or Livingston Permits. The subject of the October 2017 Order was COGCC Docket 

Number 170900596. See Compl., ¶¶ 42 & 60. Docket Number 170900596 addressed 

only the Lowell North SU, not the Lowell South SU, which is the subject of Plaintiff’s 

Complaint.  

CONCLUSION 

The Commission requests this Court dismiss Plaintiffs’ Amended Complaint 

with prejudice. 
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