
 

66107470.1 

DISTRICT COURT, BROOMFIELD COUNTY, COLORADO 

17 DesCombes Drive 

Broomfield, CO 80020 

 
�  COURT USE ONLY  � 

PLAINTIFFS:  
WildEarth Guardians,  

Residents Rights, 

DEFENDANTS:  

City and County of Broomfield,  

Broomfield City Manager Charles Ozaki, in his official capacity,  

Extraction Oil & Gas, Inc.  

Attorneys for Extraction Oil & Gas, Inc.: 

Ghislaine G. Torres Bruner, #47619, gbruner@polsinelli.com 
Philip W. Bledsoe, #33606, pbledsoe@polsinelli.com  

Bennett L. Cohen, #26511, bcohen@polsinelli.com 

POLSINELLI PC 
1401 Lawrence Street, Suite 2300 

Denver, CO 80202 

(303) 572-9300 

Case No. 2018CV30316 

Division/Courtroom:  B 

EXTRACTION’S MOTION TO DISMISS 

 

Defendant Extraction Oil & Gas, Inc. (“Extraction”),
1
 through counsel, Polsinelli PC, 

submits this motion to dismiss for pursuant to C.R.C.P. 12(b)(1) and 12(b)(5). 

I. SUMMARY 

This lawsuit is the third attempt by self-appointed plaintiffs to use litigation to stop 

responsible oil and gas development in Broomfield.  The development has been publicly 

examined and debated for years, has been repeatedly approved by the Broomfield City Council, 

and is now being approved by the Colorado Oil and Gas Conservation Commission (COGCC).  

This action is the latest attempt to achieve through litigation what Plaintiffs could not achieve 

through a lengthy, open and heavily-debated political process and a sound regulatory process 

                                                   
1
 Extraction was named as an “interested party” in Plaintiffs’ complaint.  Because 

Plaintiffs seek to halt Extraction’s Broomfield Project, Extraction is effectively a Defendant and 

responds to the complaint in that capacity. 
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fails as a matter of law because:   

• the Plaintiffs lack standing as corporations, and cannot satisfy the requirements for 

representational standing; 

• approval of the Project’s Comprehensive Drilling Plan (CDP) is not governed by a 

permitting regime subject to administrative review, but by a contract (the Operator 

Agreement) which has a “no third-party beneficiaries” provision; 

• the City Manager has full authority to approve the CDP (administering the City’s 

contracts is his job); and 

• there was no “final action” that could give rise to a cognizable Open Meetings Law 

claim.    

CERTIFICATE OF COMPLIANCE WITH C.R.C.P. 121 § 1-15(8) 

Counsel have conferred, and the Plaintiffs oppose this Motion. 

II. BACKGROUND 

The Court is familiar with Extraction’s Broomfield Project and the Operator Agreement 

from The Broomfield Way, et al, v. City and County of Broomfield, et al, no. 17CV30213.  

Although not directly relevant to this motion to dismiss, which is determined based on the 

complaint and the documents it references (including the Operator Agreement), see Yadon v. 

Lowry, 126 P.3d 332, 336 (Colo.App. 2005), Extraction briefly reviews the historic context to 

refresh the Court’s memory. 

There are two ways to develop oil and gas resources in Broomfield: (1) via a Use by 

Special Review (USR) permitting process outlined in Chapter 17-54 of the Broomfield 

Municipal Code, see § 17-54-050 et seq.; or (2) by a Memorandum of Understanding process in 

which Broomfield and the operator enter into a contract that covers the requirements of the USR 

process, and may contain additional measures that go beyond the Code’s requirements.  See 

B.M.C. § 17-54-200.   
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Extraction is the successor-in-interest to oil and gas development agreements between 

Broomfield and Noble Energy Inc. and Sovereign Operating Co. in 2012 and 2013.  Extraction 

acquired a surface use agreement from Noble and an operator agreement from Sovereign.  

In 2013, Broomfield citizens sought to halt the underlying projects (which evolved into 

the current Project) by amending the City Charter to impose a five-year moratorium on hydraulic 

fracturing.  Extraction’s predecessor Sovereign obtained a declaratory judgment from this Court 

confirming that its operator agreement with Broomfield was vested and could not be cancelled or 

delayed by this local moratorium.  See 9/25/2014 order in Sovereign v. Broomfield, no. 

14CV30092, attached as Exhibit A.
2
  Broomfield did not appeal.   

Extraction acquired the Sovereign and Noble oil and gas interests settled above in 2015.  

Extraction could have pursued its oil and gas development in Broomfield per these existing 

operating agreements.  Extraction voluntarily undertook to plan a better project than was 

contemplated by its predecessors in interest by reducing the planned footprint, and implementing 

new and innovative technologies and best management practices.  

From 2015 through October 2017, Extraction and Broomfield held study sessions, town 

hall meetings, and numerous public City Council meetings to debate and scrutinize Extraction’s 

Project.  Broomfield created an Oil and Gas Comprehensive Plan Update Committee (a citizen 

task force) to hold regular public meetings and provide updates to the City Council.  During this 

time, the Colorado Supreme Court ruled that oil and gas development was a matter of statewide 

concern, and struck down individual cities’ efforts to halt or ban all drilling.  City of Fort Collins 

                                                   
2
 Because Sovereign v. Broomfield involved Extraction’s predecessor’s agreement with 

Broomfield for this Project, it is a related lawsuit whose pleadings and determinations may be 

judicially noticed in this action.  E.g. Walker v. Van Laningham, 148 P.3d 391, 397 (Colo.App. 

2006).  
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v. Colo. Oil and Gas Ass’n, 2016 CO 28 (city’s five-year moratorium on hydraulic fracturing 

preempted by state law); City of Longmont v. Colo. Oil and Gas Ass’n, 2016 CO 29 (municipal 

hydraulic fracturing ban preempted by state law). 

Broomfield’s roughly two-year public process resulted in the 2017 Amended and 

Restated Oil and Gas Operator Agreement between Extraction and Broomfield (the “Operator 

Agreement”) which relocated and combined some of the previously planned and approved 

development sites, substantially reduced the footprint of the under prior operating agreements, 

and adopted a wide range of additional best management practices (BMPs) to minimize 

pollution, noise, inconvenience and other impacts through new technology.   

Broomfield then held some 20 public sessions over eight months to discuss, debate and 

revise the Operator Agreement.  The details of the Operator Agreement and Project were 

summarized in a 200-page packet posted on the City Council’s website.    

On October 24, 2017, the City Council held a nine-hour meeting, most of which 

constituted public debate and comment on the Operator Agreement.   Numerous opponents of the 

Project summarized their long-standing opposition. After these closing arguments to this lengthy 

public debate, the City Council voted 6 to 4 to approve Ordinance 2017-186, adopting the 

Operator Agreement.   

Having lost in this political process, a group styling itself The Broomfield Way sued to 

void the Operator Agreement due to alleged violations of Colorado’s Open Meetings Law by 

City Council members.  The Broomfield Way v. City and County of Broomfield, no. 17CV30213.  

This Court required The Broomfield Way to join Extraction as a necessary party because it 

sought to void Extraction’s Operator Agreement with the City.  The Broomfield Way ultimately 

dropped its claim to void the Operator Agreement rather than litigate the validity of that 
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Agreement with Extraction.  The remaining claims against Broomfield were recently dismissed 

with prejudice per stipulation, with The Broomfield Way having obtained no determinations or 

relief on any of its Open Meetings Law claims.   

The current lawsuit is the latest attempt to achieve through litigation what could not be 

achieved through an open and extensive political process.  Like the two prior attempts (the 

moratorium that failed in the Sovereign action and the Open Meetings Law strategy that failed in 

the Broomfield Way action), this latest attempt is legally baseless. 

III. LEGAL STANDARDS 

The Court is familiar with the standards for dismissing an action for lack of standing 

under Rule 12(b)(1), and for failure to state a cognizable claim under Rule 12(b)(5). 

IV. ARGUMENT 

Extraction addresses standing first.  The Court might ordinarily give Plaintiffs an 

opportunity to cure their lack of standing by filing an amended complaint, but here that is not 

necessary because none of Plaintiffs’ substantive claims is legally cognizable.  

A. Plaintiffs lack standing. 

In Colorado, standing requires a threshold showing of injury in fact to a legally protected 

interest.  E.g. Ainscough v. Owens, 90 P.3d 851, 855 (Colo. 2004). The mere “remote possibility 

of a future injury” is not enough.  Id. at 856. 

1. Plaintiffs’ alleged injuries cannot impact corporations. 

The Plaintiffs are WildEarth Guardians, a New Mexico nonprofit corporation which 

claims to have members in Broomfield affected by the Broomfield Project; and Residents Rights, 

a Colorado nonprofit corporation which claims to have members who are residents and 

registered voters of Broomfield.  WildEarth describes itself as concerned primarily with the 
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health and safety aspects of hydraulic fracturing.  Residents Rights shares these concerns, and 

also the enforcement of the Broomfield Charter and other municipal laws allegedly implicated by 

the Project.  See Complaint ¶¶ 1-2. 

These Plaintiffs are not unincorporated associations of individuals, but corporations.  As 

corporations, they cannot be affected by any alleged dangers to human health, safety or welfare 

caused by hydraulic fracturing.  Similarly, as corporations, Plaintiffs have no right to vote or 

otherwise participate in Broomfield’s political process (especially WildEarth, which is a New 

Mexico corporation). Therefore, Plaintiffs do not have a legally protected interest. 

The Plaintiffs thus cannot claim to have standing to sue on their own behalves.  The 

complaint must be dismissed for lack of standing.  Kreft v. Adolph Coors Co., 170 P.3d 854, 857 

(Colo.App. 2007) (affirming dismissal of class action complaint because named plaintiffs did not 

allege in complaint that they had been injured in the manner alleged by the complaint).  

2. Plaintiffs cannot establish representational standing. 

Plaintiffs apparently claim representational standing on behalf of their members.  See 

Complaint ¶¶ 1-2.  Extraction says “apparently” because while the complaint asserts that the 

Plaintiff corporations each have individual members whose health, safety and welfare and/or 

political rights are allegedly affected by Extraction’s Project, the complaint identifies no such 

members, nor describes how they would be injured.   

“An association has standing to bring suit on behalf of its members when: (a) its 

members would otherwise have standing to sue in their own right; (b) the interests it seeks to 

protect are germane to the organization’s purpose; and (c) neither the claim asserted, nor the 

relief requested, requires the participation of individual members in the lawsuit.”  Conestoga 

Pines Homeowners’ Ass’n, Inc. v. Black, 689 P.2d 1176, 1177-78 (Colo.App. 1984).   
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Extraction does not contest the second requirement of germaneness, but the first and third 

requirements for representational standing expressly require a plaintiff organization to disclose 

enough facts about enough members for the court to determine that those members could sue in 

their own right, without also being required to participate in the lawsuit.  Id.  

Because Plaintiffs’ complaint discloses no information about the organizations’ members 

who might confer representational standing, representational standing is not satisfied and the 

complaint must be dismissed.  Id.; Kreft, supra.    

3. Plaintiffs’ lack of representational standing cannot be cured. 

The Court might allow Plaintiffs to attempt to cure by filing an amended complaint that 

describes enough individual members of each corporate entity in enough detail for the Court to 

determine whether representational standing requirements are satisfied.  But when a pleading 

defect cannot be cured through amendment, amendment is futile and the court properly dismisses 

without further leave to amend.  E.g. Benton v. Adams, 56 P.3d 81, 86 (Colo. 2002) (court should 

deny leave to amend in response to motion to dismiss as futile if proposed amended complaint 

would also be subject to dismissal).  That is the case here.  Extraction submits that Plaintiffs 

cannot cure their lack of standing because they have not offered, or indicated that they can offer, 

any site-specific scientific expert analysis to support their claims about alleged dangers to their 

members’ health, safety and welfare.  

Plaintiffs’ complaint is not based on any alleged nuisance-type injuries, e.g. allegations 

that the Project should be halted because it will be too noisy, dusty, etc.  The focus of Plaintiffs’ 

complaint is entirely on health and safety.  The complaint alleges that oil and gas development 

generally, and hydraulic fracturing in particular, is unhealthy and dangerous, and should 

therefore be prohibited.  E.g. Complaint ¶¶ 70-90, citing numerous studies and compendia of 
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studies.  Plaintiffs also cite to drilling accidents in Oklahoma (Complaint ¶ 82), Ohio (¶ 83), and 

the Colorado town of Firestone (¶¶ 85-86) to support this position.   

The Oklahoma and other incidents are irrelevant to any alleged dangers posed by the 

Broomfield Project.
3
  What would be relevant, but is markedly absent from the complaint, is a 

site-specific expert analysis of the Broomfield Project that identifies specific dangers or health 

risks from this Project, and describes how they would impact the as-yet-unidentified members of 

the Plaintiff organizations.   

Colorado law requires a threshold showing of injury-in-fact that is more than a “remote 

possibility of a future injury” to satisfy standing.  Ainscough, supra.  Lay persons are generally 

competent to testify to and therefore assert allegations about nuisance-type claims; so when 

nuisance-type claims are at issue, courts may consider and if appropriate accept such allegations 

as describing the sort of injury or prospective injury necessary to confer standing.  Plaintiffs’ 

complaint here, however, is not nuisance-based, but challenges the Project because of alleged 

dangers it poses to unidentified residents’ health and safety.  Such matters are outside the 

competence of laypersons.  C.R.E. 701 and 702.   

Courts considering standing in environmental lawsuits like this one, which challenge the 

health and safety of a specific industrial practice, require putative plaintiffs to do more than 

allege generalized or abstract concerns about the health and safety of the industrial practice.  

Plaintiffs must show that the industrial practice they challenge poses concrete dangers through a 

site-specific expert analysis to establish standing.  E.g. Consol. Cos., Inc. v. Union Pacific R. 

                                                   
3
 These immaterial allegations can be stricken from the complaint under Rule 12(f), but 

Extraction will save the Court’s time by simply noting their immateriality and focusing its Rule 

12 motion on the sound reasons for dismissing the complaint in toto.  
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Co., 499 F.3d 382, 385-86 (5th Cir. 2007) (standing satisfied by site-specific expert analysis of 

migration of contaminants at site in question); Informed Citizens United, Inc. v. USX Corp., 36 

F.Supp.2d 375, 378 (S.D.Tex. 1999) (utilizing affidavits of two experts to identify the pattern of 

drainage in a creek to “demonstrate a cognizable, redressible injury that can confer standing”).  

Where plaintiffs fail to make such a threshold showing, courts have properly determined that the 

concrete injury prong of standing is not established, and dismissed for lack of standing.  E.g. 

State ex rel. Food & Water Watch v. State, 100 N.E.3d 391, 397 (Ohio 2018) (affirming 

dismissal of environmental organization’s lawsuit based on lack of representational standing, 

where organizations offered no site-specific expert testimony but only individual members’ lay 

and speculative concerns over effects of pollution from oil and gas operations including 

hydraulic fracturing).   

Indeed, in a procedurally distinguishable but still apposite case brought by WildEarth 

Guardians to challenge the Bureau of Land Management’s leasing decisions, a federal district 

court held: 

Plaintiffs [including WildEarth Guardians] have presented no scientific evidence 

or recorded scientific observations to support their assertions that BLM’s leasing 

decisions will present a threat of climate change impacts on lands near the lease 

sites. None of the member declarants asserts that he is an expert in a relevant 

scientific field. Statements made by declarants who lack factual support or a 

basis in science are pure conjecture, constitute inadmissible opinion 

testimony, and are not sufficiently reliable or trustworthy to establish injury-

in-fact. 

Montana Envtl. Info. Ctr. v. United States Bureau of Land Mgmt., No. CV-11-15-GF-SEH, 2013 

WL 11323877, at *6 (D. Mont. June 14, 2013) (emphasis added), vacated on other grounds and 

remanded, 615 F. App'x 431 (9th Cir. 2015).
4
  

                                                   
4
 The Ninth Circuit remanded for the district court to consider more carefully whether 
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Plaintiffs lard their complaint with references to expert studies on the alleged dangers of 

hydraulic fracturing to provide some veneer of scientific basis for their challenge.  But the 

scientific studies Plaintiffs cite are just as irrelevant and incompetent for establishing the injury-

in-fact element of standing as references to other unrelated accidents, because these general 

studies say nothing about how this Project will allegedly impact these (as yet unidentified) 

members of Plaintiffs.  The absence of any site-specific scientifically supported allegations 

indicates that Plaintiffs have not and likely cannot satisfy the standing requirement of showing 

more than the sort of remote possibility of future injury that cannot confer standing.  Ainscough, 

90 P.3d at 856.  Amendment is therefore likely futile. 

This Court need not hesitate to be the first Colorado district court to require a plaintiff to 

support standing with a site-specific scientific expert analysis in a case like this.  Sound Colorado 

authority requires such a threshold showing.  The judge-made requirements for standing are 

grounded in separation of powers concerns and the “prudential exercise of judicial restraint.”  

Ainscough, supra.  The Colorado Supreme Court elaborated on these requirements in its seminal 

standing case of Wimberly v. Ettenberg, explaining that courts properly use standing as a 

prudential requirement:  

lest in their zeal to prevent what they deem unjust, they exceed their judicial 

authority, assert an unwarranted superiority over their co-ordinate governmental 

branches and invade the fields of policy preserved to the legislative arm or the 

realm of administrative discretion lodged in the executive branch.  

                                                                                                                                                                    

WildEarth’s members’ recreational and aesthetic interests might be sufficiently impacted by 

surface disturbances from the leases.  615 F. App'x at 432.  The Ninth Circuit did not disturb the 

district court’s determination that members’ lay concerns and allegations about global warming 

where insufficient to confer standing without a sound scientific analysis of how these challenged 

BLM leases would contribute to global warming.  Id.  While the Montana case involves federal 

standards for standing, which are different from Colorado’s, the above analysis is still applicable 

and apt.  
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570 P.2d 535, 538 (Colo. 1977) (quoting Ex-Cell-O Corp. v. City of Chicago, 115 F.2d 627,629 

(7th Cir. 1940)).   

Plaintiffs’ complaint asserts precisely the sort of claims that must be checked by a 

rigorous standing inquiry, because the complaint effectively asks this Court to substitute its own 

sense of how to regulate oil and gas development for the policy determinations made by 

Colorado’s legislative and executive branches.  The General Assembly enacted the Colorado Oil 

and Gas Conservation Act which allows, permits oil and gas development and hydraulic 

fracturing consistent with protecting public health and safety.  See C.R.S. § 34-60-102.  To 

balance development with protecting public health and safety, the General Assembly established 

the COGCC to regulate oil and gas development, including promulgating rules that implement 

the legislature’s directives.  Similarly, the Broomfield City Council exercised its legislative and 

executive authority to approve the Project by adopting the Operator Agreement, with numerous 

health and safety protections, after a thorough and open political process.   

Plaintiffs’ complaint argues these legislative and executive organs of government – the 

General Assembly, the COGCC, and the Broomfield City Council – were all wrong and 

mistaken in their considered judgments; and Plaintiffs ask this Court to use its judicial powers to 

impose Plaintiffs’ preferred anti-fracking policy over the actual policies adopted by these 

politically responsive government entities.  Courts may not presume to arrogate power to 

themselves in this manner, by accepting a litigant’s request to ignore the legislative and 

executive branches, with their much greater expertise and political responsiveness, and regulate 

by judicial fiat instead.  Wimberly, supra. 

Extraction therefore submits that Plaintiffs can never establish standing, making 

amendment futile.  If the Court gives Plaintiffs leave to amend, it should require Plaintiffs to 
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identify their members whose health and safety are allegedly impacted by the Project, and also 

provide a scientifically sound site-specific expert analysis supporting these claims.   

B. None of the claims is legally cognizable. 

Amending in an attempt to cure the fatal standing defects is moot here because even if 

Plaintiffs could satisfy standing requirements, their claims are not legally cognizable and must be 

dismissed under Rule 12(b)(5).  Extraction addresses the claims not in the order presented in the 

complaint, but in the order that best explains why they fail as a matter of law. 

1. Approval of the CDP is not a permitting or similar administrative decision 

subject to Rule 106 administrative review process (Claims 3 and 4). 

Claims three and four are for administrative review of the City Manager’s decision to 

approve the CDP.  These claims characterize the City Manager’s decision as a permitting 

decision, and seek review under C.R.C.P. 57 or 106(a)(4)’s provisions for administrative review 

of a municipal officer’s decisions for abuse of discretion.  Complaint ¶¶ 155-56 (Rule 106(a)(4) 

for review of quasi-judicial action) and ¶¶ 147-48 (Rule 57 review for administrative action that 

is not quasi-judicial).  

City Manager Ozaki’s approval of the CDP is obviously not a quasi-judicial action; but 

neither claim for administrative review is legally cognizable because City Manager Ozaki’s 

approval of the CDP was not a permitting or other similar administrative decision at all.  

Approval of the CDP is required by the terms of the Operator Agreement – a contract between 

Broomfield and Extraction.  City Manager Ozaki approved the CDP because he is Broomfield’s 

primary contract administrator, and the Operator Agreement required him to approve the CDP 

when certain contractual predicates were met.  Plaintiffs’ potentially cognizable claim here 

would be for breach of contract by alleging Mr. Ozaki breached the Operator Agreement by 
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approving the CDP; and Plaintiffs may sue over this breach as third-party beneficiaries of the 

Operator Agreement.  While such a claim might be legally cognizable in other circumstances, 

see Town of Alma v. AZCO Const., Inc., 10 P.3d 1256, 1264 n.12 (Colo. 2000) (individual 

residents of town had standing to sue city contractor as third-party beneficiaries of contract with 

town to install new water main, but economic loss rule prohibited asserting a negligence claim 

based on same facts), here, Plaintiffs cannot bring a breach of contract claim because the 

Operator Agreement prohibits third-party beneficiary actions. 

a. The CDP is not a permit, but a contract requirement. 

Broomfield Municipal Code chapter 17-54 (in effect when the Operator Agreement was 

negotiated and adopted) has two ways for approving oil and gas development:  

(1) Use by Special Review (USR, § 17-54-050 et seq.), the traditional municipal permitting 

process in which the City issues a permit once the code criteria are satisfied; or  

(2) Memorandum of Understanding (MOU, § 17-54-200) in which the operator and the City 

enter into a contract that contains similar requirements as those addressed by USR permits, 

and that might include additional requirements like specific BMPs.    

The plain language of the Operator Agreement details how the Project would not go 

through a traditional USR regulatory approval process, but was instead to be governed by the 

parties’ contract.  One of the preamble clauses states:   

WHEREAS, the City and Operator value a balanced approach to oil and gas 

development that is protective of public health, safety, and welfare, including the 

environment and wildlife resources.  To that end, in order to achieve those goals 

in a cooperative manner, the City and the Operator enter into this Agreement 

pursuant to Chapter 17-54 of the Broomfield Municipal Code (“BMC”) allowing 

for this Agreement to adopt the best management practices set forth in Exhibit B 

(hereinafter referred to as “BMPs”) for Operator’s oil and gas operations at the 

Well Sites set forth on Exhibit A. 
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See Complaint Exhibit 1, Operator Agreement pp. 1-2 (emphasis added).
5
   

Section 12 of the Operator Agreement details how the Operator Agreement requires 

Extraction to submit and the City Manager to approve a Comprehensive Drilling Plan as an 

element of contract performance: 

12. City Administrative Approvals. The Operator shall not be required to 

obtain from the City Council any use by special review approvals or any 

other approvals for any New Wells subject to the terms and conditions of this 

Agreement, as long as the Operator complies with the terms and conditions 

contained herein. The City shall issue administrative approvals, by the City 

Manager or his designee, for the operations allowed for by this Agreement, in 

accordance with the procedures set forth in this Agreement and Chapter 17-54 of 

the Broomfield Municipal Code, if such operations comply with the 

requirements of this Agreement, including the BMPs set forth on Exhibit B.  

Complaint Ex. 1, Operator Agreement § 12 (emphases added).   

The City Council thus approved an Operator Agreement – a contract – that removes the 

City Council from the contract administration process and requires the City Manager to issue all 

necessary approvals based on the satisfaction of specific contractual criteria, including approving 

the CDP when Extraction submits the documents required by Section 9 of the Operator 

Agreement.  These provisions explicitly supplant the ordinary USR municipal permitting process 

with a contractual process, consistent with the then-applicable version of B.M.C. § 17-54-200.   

All of the decisions that Plaintiffs challenge here (e.g. whether Broomfield must require 

Extraction to provide a better risk management plan in the CDP) are matters of contract 

performance, not USR permitting.  These decisions cannot be reviewed under an administrative 

review process because they are not permitting decisions subject to abuse of discretion review.  

                                                   
5
 The Court properly considers a contract referenced in complaint in a Rule 12 dismissal 

motion without converting the motion into a Rule 56 summary judgment motion.  Yadon, 126 

P.3d at 336. 
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The City Manager did not have discretion to approve or not approve the CDP – he was required 

by the City’s contract to approve the CDP if the CDP satisfied the requirements set forth in the 

Operator Agreement, as a matter of contract performance. 

Plaintiffs’ third and fourth claims for administrative review are therefore not legally 

cognizable, and must be dismissed. 

b. Amending to allege a breach of contract claim would be futile. 

The legally cognizable way for Plaintiffs to challenge City Manager Ozaki’s approval of 

the CDP would be to assert a breach of contract claim as third-party beneficiaries of the Operator 

Agreement.  Colorado cases recognize that individual residents of a town may have standing to 

assert breach of contract claims against a contractor, as third-party beneficiaries of the town’s 

contract.  E.g. Town of Alma, 10 P.3d at 1264 n.12; accord McDowell v. CGI Fed. Inc., 2017 WL 

2392423, at *6–8 (D.D.C. June 1, 2017) (dismissing most of an individual’s claims against a 

government passport contractor, but allowing third-party beneficiary contract claim to go 

forward while noting that the contract claim might have been subject to dismissal had the 

government contract been submitted to the court).  

The Plaintiff corporations are obviously not intended or incidental third-party 

beneficiaries who may sue Broomfield for inadequately performing the Operator Agreement 

because Plaintiffs are not residents of Broomfield.  Even if Plaintiffs are permitted to file an 

amended complaint that identifies members who are residents (to establish representational 

standing), these residents cannot assert a cognizable breach of contract claim against Broomfield 

or City Manager Ozaki for approving the CDP because the residents are not parties to the 

Agreement, and the Agreement has a “No Third Party Beneficiaries” clause: 

20. No Third Party Beneficiaries. Except for the rights of enforcement by the 
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COGCC with respect to the BMPs, this Agreement is not intended to, and does 

not create, any right, benefit, responsibility or obligation that may be enforced by 

any non-party. Additionally, nothing in the Agreement shall entitle any third party 

to any claims, rights or remedies of any kind. 

Complaint Ex. 1, Operator Agreement p. 9 § 20.   

Colorado courts enforce no third-party beneficiary clauses.  See Concrete Contractors, 

Inc. v. E.B. Roberts Construction Co., 664 P.2d 722, 725 (Colo.App. 1982) (“The key question is 

the intent of the parties to the actual contract to confer a benefit on a third party.  That intent 

must appear from the contract itself or be shown by necessary implication.”), aff’d 704 P.2d 859 

(Colo. 1985).  Colorado courts therefore dismiss claims for breach of contract asserted by non-

parties where there is no third-party beneficiaries clause: 

A party may allege it was intended to benefit from a contract, but such allegations 

do not overcome contradictory statements in the text of a contract attached to their 

complaint.   

Gorsuch, Ltd., B.C. v. Wells Fargo Nat. Bank Ass’n, 771 F.3d 1230, 1238 (10th Cir. 2014) 

(applying Colorado law, and affirming Rule 12 dismissal based on no third-party beneficiaries 

clause in contract) (citing The Arc of The Pikes Peak Region v. Nat’l Mentor Holdings, No. 10–

cv–01144, 2011 WL 1047081, at *5 (D.Colo. Mar. 18, 2011)).  See also Spring Creek Expl. & 

Prod. Co., LLC v. Hess Bakken Inv., II, LLC, 887 F.3d 1003, 1018 (10th Cir. 2018) (“On a 

motion to dismiss, allegations in a complaint do not overcome contradictory statements in the 

text of a contract attached to the complaint.”).  

There is nothing unfair or improper about dismissing Plaintiffs’ third and fourth claims – 

with prejudice – on this basis:   

There was no surprise.  The no third-party beneficiaries provision was not slipped into 

the Operator Agreement at the last minute.  The provision was in the earliest draft of the 
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Operator Agreement, which was based on the prior Sovereign operator agreement.  Throughout 

the extensive and open political process that culminated in the October 2017 City Council vote to 

adopt the Operator Agreement, the no third-party beneficiaries clause was there for all to see and 

comment on.  The clause is not full of impenetrable legalese.  The meaning and legal 

consequences of this provision are not obscure or surprising.  

Nothing in the Broomfield Municipal Code or Charter prohibits no third-party 

beneficiaries clauses.  B.M.C. § 17-54-200 has detailed requirements for what goes into a 

memorandum of understanding for oil and gas development such as the Operator Agreement.  

The Code does not prohibit operator agreements from containing no third-party beneficiaries 

clauses, or otherwise provide that residents may sue for breach of an operator agreement between 

the City and an operator as third-party beneficiaries.   

There is nothing unusual or improper about limiting the ability of Broomfield residents 

from trying to micromanage the performance of City contracts through litigation.  There is no 

municipal or other Colorado law that empowers city residents to become private city attorneys 

general and sue the city to enforce the residents’ view of how the city should perform its 

municipal contracts.  Indeed, no person or business would ever contract with a municipality if 

any self-appointed resident could sue them for alleged beach.  This does not mean that 

Broomfield residents have no voice regarding how the Project is managed and performed.  

Rather, it means that the public’s voice was considered and taken into account in the extensive 

political process that resulted in the City Council’s adoption of the Operator Agreement.  When 

the City Council approved the Operator Agreement, it decided that the Project would be 

administered through a contractual process instead of a permitting process, under which 

members of the public could not sue as third-party beneficiaries to this city contract.  Broomfield 



 

18 
66107470.1 

residents can therefore complain to their City government if they feel that the government is not 

adequately performing the Operator Agreement, but they cannot sue for alleged breaches.  

So the third and fourth claims of the complaint must be dismissed with prejudice because 

(1) the CDP is not a permit requiring approval which can be reviewed for abuse of discretion, but 

rather a contract requirement; and (2) Plaintiffs cannot sue the City or its Manager for breach of 

the Operator Agreement due to the no third-party beneficiaries provision. 

2. Approval of the CDP does not violate the Broomfield City Charter or the 

Operator Agreement (Claim 1).  

Plaintiffs’ first claim asserts that City Manager Ozaki approved the CDP in violation of 

the Broomfield City Charter and the Operator Agreement, which is a City ordinance because it 

was adopted by the City Council.  These theories do not withstand scrutiny. 

a. Separation of powers - as City Manager, Mr. Ozaki is authorized by 

both the Broomfield Charter and the Operator Agreement to 

administer contracts like the Operator Agreement. 

Plaintiffs’ first theory in this claim is based on separation of powers: the complaint 

references the City Council’s powers (Charter § 4.9) and the City Manager’s powers (Charter § 

8.3), and asserts that the City Manager had no authority to approve the CDP because: 

• “The Broomfield Charter and principles governing the separation of powers, do not 

authorize the City Council to delegate its powers to the City Manager” (Complaint ¶ 

128); 

•  “The Broomfield Charter does not authorize the City Manager to enter into, amend, or 

forego enforcement of, an ordinance or an agreement on behalf of the City Council” 

(Complaint ¶ 129); 

Paragraphs 132 and 133 of the complaint essentially restate these claims. 

The Broomfield City Charter establishes a City Manager whose job includes 

administering city contracts – including those contracts that are adopted by the City Council as 



 

19 
66107470.1 

ordinances.  Specifically: 

• the City Manager is “responsible for the enforcement of the laws and ordinances of the 

City,” Broomfield Charter § 8.3(a);  

• the City Manager is “responsible for the enforcement of all terms and conditions imposed 

in favor of the city in any contract,” id. § 8.3(h); and  

• the City Manager shall “perform such other duties as may be prescribed … by ordinance, 

or required of him by Council which are not inconsistent with this Charter.”  Id. § 8.3(l).   

The City Council thus did not “delegate its powers” to administer the Operator 

Agreement to the City Manager; administering this contract is a core part of the City Manager’s 

job, per the Charter.  

The Plaintiffs’ own allegations confirm that the City Manager did not enter into the 

Operator Agreement – the City Council did.  See Complaint ¶ 12.  The Complaint does not allege 

that Mr. Ozaki somehow amended the Operator Agreement.
6
   And the claim that Mr. Ozaki has 

chosen to “forego enforcement” of some aspect of the Operator Agreement is a claim for breach 

that Plaintiffs may not assert as explained above.   

Similarly, Plaintiffs’ claim that the CDP approval violates City Ordinance No. 1027-186 

(Complaint ¶ 131) is another way of saying the same thing, because that Ordinance is the 

Operator Agreement.  That is, this ordinance is a City contract, and as the City’s contract 

administrator (both under the Charter and the specific language of the Operator Agreement), Mr. 

Ozaki’s approval of the CDP constitutes the City’s performance of the contract.  As discussed, 

Plaintiffs might complain to their elected leaders about how the Operator Agreement is being 

administered, but they cannot sue over it. 

                                                   
6
 The City Manager cannot add new substantive terms to the Operator Agreement.  Mr. 

Ozaki’s attempt to do so through various “conditional” approvals was a primary basis for 

Extraction’s notice of breach.  See Complaint ¶¶ 40, 54-63.  
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Since paragraphs 132 and 133 of the complaint just restate these claims, they fail for the 

same reasons.  There is no separation of powers problem when a City Council enters into a 

contract, and the City Administrator administers that contract.  The performance of the contract 

might give rise to claims for breach, but such claims are for the City to bring, not Plaintiffs.  

b. City Charter Amendment 2.1(b) 

The City Council entered into the Operator Agreement on October 24, 2017.  Complaint 

¶ 12.  Sections 9 and 12 of the Operator Agreement require Extraction to submit a CDP, and the 

City Manager to approve the CDP per the Operator Agreement.  Complaint Exhibit 1, §§ 9, 12.  

The City thus assumed a contractual obligation to approve the CDP on October 24, 2017.   

Two weeks later, on November 6, 2017, Broomfield voters passed ballot measure 301 

which added this section to the Broomfield Charter: 

With regard to oil and gas development near the City’s populated areas and within 

the City’s boundaries, [the City’s] powers shall include but not be limited to 

plenary authority to regulate all aspects of oil and gas development, including 

land use and all necessary police powers. As such, Broomfield shall condition oil 

and gas development permits to require oil and gas development to only occur in 

a manner that does not adversely impact the health, safety, and welfare of 

Broomfield’s residents in their workplaces, their homes, their schools, and public 

parks in order to protect the public’s health, safety, and welfare and to safeguard 

the environment and wildlife resources. 

Complaint ¶ 20, Ballot Question 301, amending Broomfield City Charter § 2.1(b). 

Plaintiffs’ first claim asserts that the City Manager’s approval of the CDP violates this 

new provision of the Broomfield Charter because the CDP “threatens to adversely impact the 

health, safety and welfare of Broomfield’s residents . . . .”   Complaint ¶ 130; see also ¶¶ 132-33 

(mentioning Charter amendment).   

i. The formulaic claim fails Warne. 

Plaintiffs’ claim that the CDP “threatens to adversely impact the health, safety and 
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welfare of Broomfield’s residents” is precisely the type of formulaic recitation of a legal 

conclusion that fails to state a claim under the Iqbal/Twombly standard, adopted in Colorado in 

Warne v. Hall, 373 P.3d 588, 596 (Colo. 2016).  Plaintiffs essentially regurgitate the language of 

the new Charter amendment as their claim, without pleading concrete facts about how this 

Project allegedly threatens anyone’s health, safety or welfare.
7
  Such formulaic and conclusory 

assertions fail to state a legal claim under the Warne standard.  Id.  

ii. The Charter amendment is not retroactive. 

If Plaintiffs were to replead with enough specificity to satisfy the Warne standard, the 

claim would still fail as a matter of law because the Charter amendment is not retroactive. 

Legislation operates prospectively unless the legislative body intends for it to apply 

retroactively (in which case there may be ex post facto or similar problems).  Taylor Morrison of 

Colorado, Inc. v. Bemas Constr. Inc., 2014 COA 10, ¶ 17.  Nothing in the 2017 Charter 

Amendment states or suggests that its provisions are to apply retroactively, to void or modify 

previously-adopted municipal ordinances or actions.  That is enough for this Court to conclude 

that the 2017 Charter Amendment cannot be applied to impair Broomfield’s and Extraction’s 

contractual rights and expectations arising from the Operator Agreement. 

If Plaintiffs were to argue that the 2017 Charter Amendment should be applied 

retroactively (contrary to its plain language), that argument would also fail.  Broomfield’s 2013 

Charter amendment to impose a moratorium on hydraulic fracturing had clear retroactive 

                                                   
7
 For the reasons discussed in the section on standing, Plaintiffs cannot offer their lengthy 

allegations about other accidents and about supposed dangers of hydraulic fracturing generally to 

give substance to their claim.  They need concrete factual allegations about how this Project will 

impact the health and safety of the Broomfield residents that are members of the Plaintiff 

organizations. 
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application language – which is why Sovereign challenged it, and this Court ruled that 

Sovereign’s rights under its operating agreement with the City were vested and could not be 

impaired by a later-enacted Charter amendment.  Specifically, the 2013 Charter amendment 

stated: 

In the event this measure is adopted by voters, its provisions shall apply 

retroactively as of the date the measure was found to have qualified for placement 

on the ballot.  

See Exhibit A, Sept. 25, 2014 order in Sovereign v. Broomfield, no. 14CV30092, at 5.  This 

Court ruled that the 2013 Charter amendment could not apply retroactively to nullify or alter 

Sovereign’s rights under its contract with the City.  Id. at 9-12, applying retroactivity analysis 

based on City of Golden v. Parker, 138 P.3d 285, 290 (Colo. 2006). 

The Sovereign lawsuit is related litigation because the Operator Agreement is an 

amended and restated version of the Sovereign operator agreement.  That makes the Sovereign 

lawsuit not only appropriate for judicial notice per Van Laningham, 148 P.3d at 397; it also 

makes this Court’s retroactivity analysis law of the case here.  E.g. Brodeur v. American Home 

Assur. Co., 169 P.3d 139, 149 (Colo. 2007).   

Even without the extra weight afforded by the law of the case doctrine, this Court’s 

retroactivity analysis in the Sovereign action applies here because it was correct – Broomfield 

cannot retroactively impair contract rights by amending the City Charter.  City of Golden, supra.  

So for the same reasons already briefed and determined in the Sovereign lawsuit, the 2017 

Charter amendment cannot apply retroactively to void or alter the CDP, which Broomfield was 

required to approve under the terms of a contract that predates the 2017 Charter Amendment. 
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3. There was no “final action” that could support any of Open Meetings Law 

claim (Claim 2). 

Challenging city actions based on Colorado’s Open Meetings Law, C.R.S. § 24-6-402, 

appears to be a new strategy in these suits – but one that is not getting any traction.  The related 

Broomfield Way litigation attempted to void the Operator Agreement based on alleged violations 

of the Open Meetings Law.  That action recently concluded with plaintiffs’ voluntary dismissal 

of all their claims, without having obtained any relief or rulings on the merits.  Plaintiffs’ Open 

Meetings Law claim here is similarly meritless, and fails as a matter of law.  

As relevant here, the Open Meeting Law provides: 

 (8) No resolution, rule, regulation, ordinance, or formal action of a state or 

local public body shall be valid unless taken or made at a meeting that meets the 

requirements of subsection (2) of this section. 

C.R.S. § 24-6-402(8) (emphasis added); see Weisfield v. City of Arvada, 2015 COA 43, ¶ 16 

(describing statute and its enforcement mechanism).   

Plaintiffs’ complaint identifies the one and only formal action that is subject to the Open 

Meetings Law: the Broomfield City Council’s October 24, 2017 decision to approve the 

ordinance adopting the Operator Agreement.  Complaint ¶ 12.  As the Court appreciates from the 

related Broomfield Way litigation, that decision was made after years of public scrutiny and 

debate, culminating in a noticed, public City Council meeting where the public again appeared 

and participated.  Unlike the Broomfield Way litigation, Plaintiffs here do not contend that the 

October 24, 2017 City Council Meeting involved any violation of the Open Meetings Law.      

Plaintiffs instead assert two new theories of an Open Meetings Law violation.  The first 

theory is that after City Manager Ozaki issued a conditional approval of the CDP on August 20, 

2018, there were “reports of City officials conducting private meetings with Extraction 
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representatives.  If true, this represents a substantial violation of . . . the Open Meetings Law.”  

Complaint ¶ 63, 145.   

This theory fails as a matter of law because the Open Meetings Law does not require 

cities to provide notice and open up to the public every conversation by city officials and 

employees discussing city business.  Board of County Comm’rs v. Costilla County Conservancy 

Dist., 88 P.3d 1188, 1192 (Colo. 2004) (meeting of county officials to discuss how to respond to 

mine seepage problem was not a meeting to formulate policy or take any “formal action”); 

Intermountain Rural Elec. Ass’n v. Colorado Public Utilities Com’n, 298 P.3d 1027, 1031 

(Colo.App. 2012) (discussing Costilla County, and noting that even though the actions taken 

there involved issuance of permits, they did not constitute “formal action”).  Were the law 

otherwise, then every time three or more city officials or employees discuss any city business, 

this “meeting” would have to be noticed and open for public participation – an absurd result.  See 

Board of County Comm'rs, 88 P.3d at 1193 (discussing how, like any statute, the Open Meetings 

Law should not be interpreted to lead to an absurd result). 

Plaintiffs’ second Open Meetings Law theory is based on the allegation that after City 

Manager Ozaki issued a conditional approval of the CDP on August 20, 2018, he then withdrew 

the conditions and issued an unconditional approval on September 10, 2018.   Complaint ¶¶ 64-

69.   Plaintiffs surmise from this conduct that “it is apparent that the final approval was 

negotiated in secret executive sessions, possibly with the City Council issuing the equivalent of 

secret votes to provide direction and authorization for the City Manager to issue his approval,” in 

violation of the Open Meetings Law.  Id. ¶¶ 68, 145.   

This surmise fails the requirements for concrete factual pleading required by Warne v. 

Hall, supra.  Plaintiffs offer no facts to support their conjecture that the City Council must have 
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held a secret meeting to direct City Manager Ozaki to withdraw his conditions of approval for 

the CDP.  Under Plaintiffs’ approach of substituting pure conjecture for facts, any city resident 

could sue the city for an Open Meetings Law violation over any action that the resident objects 

to, by simply alleging there must have been a secret meeting of the city council where the 

council voted on the action at issue.  E.g., if a resident’s favorite class at the city rec center was 

cancelled, she could sue the city for an Open Meetings Law violation based on the surmise that 

the city council must have secretly voted to cancel the class.  That kind of surmise and conjecture 

is not permitted under Warne.  

Even if Plaintiffs attempted to shore up their baseless inference that the City Council 

must have directed City Manager Ozaki to withdraw the conditions he had initially attached to 

the CDP approval, the claim would fail anyway because Mr. Ozaki had no need for the Council’s 

approval.  As explained above, Section 12 of the Operator Agreement expressly states that the 

City Manager – not the City Council – shall approve the CDP based on satisfaction of the 

conditions in Section 9 of the Operator Agreement.  When the City Council adopted the Operator 

Agreement on October 24, 2017, they agreed, per Section 12, that City Manager Ozaki would 

handle contract performance without their further involvement.   Approval of the CDP was not 

an approval of a resolution or other “formal action” for the City Council – it was matter of 

contract performance that City Manager Ozaki executed per his authority as Broomfield’s 

contract administrator and the express terms of the Operator Agreement, with no need for further 

City Council approval.
8
  

                                                   
8
 As noted above, Mr. Ozaki’s attempts to attach conditions to the approval of the CDP 

that were not contemplated or permitted by the Operator Agreement amounted to an attempt to 

renegotiate the Operator Agreement by adding new terms.   That might well have amounted to a 
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This theory of an Open Meetings Law violation therefore fails because it is contradicted 

by the plain language of the very contract that Plaintiffs are suing on.  See Spring Creek, supra 

(“On a motion to dismiss, allegations in a complaint do not overcome contradictory statements in 

the text of a contract attached to the complaint.”). 

V. CONCLUSION 

Plaintiffs lack standing themselves, and will not be able to establish representational 

standing without offering a sound site-specific scientific analysis of how this Project will 

adversely impact the health, safety and welfare of the members that Plaintiffs might identify.  

And the Court need not allow Plaintiffs to amend in an attempt to cure standing because all of 

their claims fail as a matter of law.   

 DATED:  November 13, 2018.        Respectfully submitted, 
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separation of powers violation or an Open Meetings Law violation.  And it was a breach of 

contract, which is why Extraction sent notice of the apparent breach, and Mr. Ozaki properly 

withdrew the additional conditions that he had no authority to impose.   


