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I. INTRODUCTION 
 
 At last, the veil has been lifted. Defendants’ Motion reveals on the record their utter 

disdain for the fundamental rights of the City’s residents, including the right of initiative at the 

heart of our republican form of government. According to the Motion, the residents of 

Broomfield have no rights at all when it comes to the protection of their health, safety, welfare, 

property, direct democracy, or open government. As described below, those arguments cannot be 

the basis for dismissal with prejudice of Plaintiffs’ Complaint as they are contrary to Supreme 

Court precedent, the facts alleged in the Complaint, and logic.  

II. FACTUAL ALLEGATIONS 
 
 This case involves the purported "administrative approval" of a Comprehensive Drilling 

Plan (“CDP”) by the unelected Broomfield City Manager at the direction of the City Council. 

The CDP is a mandatory condition of the 2017 Operator Agreement (“OA”) between Broomfield 

and Extraction Oil & Gas, Inc. (“Extraction”) as a prerequisite to approval of drilling permits and 

commencement of Extraction's drilling operations. Complaint ¶¶ 14-15 (“Compl.”), Ex. 1.1 

 Broomfield is a home rule municipality with a “Council-Manager” form of government, 

with all powers vested in the elective Council. The Broomfield City Manager, Mr. Ozaki, is 

granted his powers under § 8.3 of the home rule charter, which does not include the power to 

amend or enter into contracts on behalf of the city. Compl. ¶113. Mr. Ozaki was authorized by 

Broomfield City Council under the OA to approve a CDP if it complied with all of the 

requirements of the OA and the Broomfield Charter. Compl. ¶¶ 17-19. Mr. Ozaki acted in excess 
																																																								
1		Plaintiffs do not agree with Broomfield Defendants' characterizations of the “Alleged Facts” in 
their Motion, in particular their description of “This Lawsuit.” (Br. Def. Mot. pp. 3–10). The 
Complaint and exhibits “speak for themselves.” Plaintiffs will identify areas of disagreement in 
the context of specific arguments against dismissal of each claim herein. 
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of his jurisdiction or ultra vires by approving a CDP that was not in compliance with the OA or 

the Broomfield Charter; by previously issuing a ‘conditional approval’ that listed conditions for 

Extraction to meet, then reversing that decision and issuing final approval of the CDP with 

authorization for Extraction to begin operations before all conditions required have been met. 

Compl. ¶¶ 54-69; Exs. 14 and 15. Mr. Ozaki’s actions were also arbitrary and capricious, and 

contrary to law in violation of the Broomfield Charter, the Municipal Code, state law and the 

Colorado Open Meetings Law.  Compl. ¶¶ 134-153.  

 § 2.1(b) of the Broomfield home rule Charter, which was enacted by the people through 

their reserved legislative powers under the Colorado constitution on the November 2017 ballot, 

requires Broomfield to use its authority to “require oil and gas development to only occur in a 

manner that does not adversely impact the health, safety, and welfare of Broomfield’s residents.” 

Broomfield has regulatory powers and duties under the OA, the Charter, and the Municipal 

Code, which it has failed to enforce, to the detriment of its residents’ health, safety, welfare and 

the environment.  Plaintiffs seek a Declaratory Judgment in Counts I and III, a finding of 

violation of the Open Meetings Law in Count II, and certiorari review under C.R.C.P. 106(a)(4) 

for abuse of discretion in Count III. Each will be discussed in the order raised by the Motion. 

III. ARGUMENT 
 
A. Plaintiffs Have Standing to Raise All Claims for Relief 
 
 1. Standard of Review Under C.R.C.P. 12(b)(1) 
 
 A motion to dismiss for lack of subject matter jurisdiction is governed by C.R.C.P. 

12(b)(1). If the motion is a factual attack on the jurisdictional allegations of the complaint, the 

trial court may receive any competent evidence pertaining to the motion. Trinity Broadcasting of 
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Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (1993). When the alleged jurisdictional 

facts are in dispute, the trial court should conduct an evidentiary hearing and enter findings of 

fact. When there is no evidentiary dispute, the trial court may rule without a hearing. Tidwell ex 

rel. Tidwell v. City and County of Denver, 83 P.3d 75, 85–86 (Colo. 2003). 

 Because Trinity hearings are limited in nature, the district court should not resolve issues 

going to the merits of the alleged violations; rather, the court should only satisfy itself that it has 

the ability to hear the case. City and County of Denver v. Dennis, 418 P.3d at 494 (citing Tidwell, 

83 P.3d at 86).  “Although the burden falls upon the plaintiff, the burden is a relatively lenient 

one.” Tidwell, 83 P.3d at 86. 

  2. All Standing Principles Are Met by Plaintiffs 

 In Colorado, plaintiffs benefit from a broad definition of standing. Ainscough v. Owens, 

90 P.3d 851, 855–56 (Colo. 2004). Colorado courts have long recognized that government 

officials “can be sued in their official capacities to challenge the validity of constitutional 

provisions, statutes, and administrative policies.” Id. 

 A plaintiff must satisfy two criteria in order to establish standing. First, the plaintiff must 

have suffered an injury-in-fact, and second, this harm must have been to a legally protected 

interest. Id. Broomfield does not challenge in this motion whether Plaintiffs’ allegations meet the 

first prong of the standing test.  Mot. at 11. The second prong of Colorado’s standing test “is a 

question of whether the plaintiff has a claim for relief under the constitution, the common law, a 

statute, or a rule or regulation.” Id. Legally protected rights “encompass all rights arising from 

constitutions, statutes, and case law.” Ainscough, 90 P.3d at 856. “The proper inquiry is simply 

‘whether the interest sought to be protected by the complainant is arguably within the zone of 
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interests to be protected. . . .’” Friends of the Black Forest Regional Park, Inc. v. Bd. of Cnty. 

Com'rs of County of El Paso, 80 P.3d 871, 877 (Colo. App. 2003) (citations omitted). Although 

necessary, the test for standing in Colorado has traditionally been relatively easy to satisfy. 

Ainscough, 90 P.3d at 856. 

 In examining whether the plaintiffs suffered injury to a legally protected right, courts 

“look not to the policy being challenged, but to the right that it is alleged to have injured.” 

Ainscough, 90 P.3d at 857. Therefore, the Broomfield Defendants’ argument that there is no right 

of action to challenge an “administrative approval” is not valid in the standing analysis. 

 3. Plaintiffs’ Have Standing to Seek a Declaratory Judgment 
 
  a. Plaintiffs’ First Claim is Founded, in Part, On the Charter, Which  
   Has The Same Legal Status as the Citizens’ Constitution 
 
 As discussed, infra, Plaintiffs’ right of action for Count I is based on violations of the 

Broomfield Charter and the City Ordinance No. 2017-186 approving the OA. Compl. ¶¶ 122–

133. Each of those violations are discussed in the order of Defendants’ arguments. 

  b. Plaintiffs Have a Legally Protected Interest Under the OA 
 
 As the Defendants acknowledge, “A person not a party to an express contract may bring 

an action on the contract if the parties to the agreement intended to benefit the non-party, 

provided that the benefit claimed is a direct and not merely an incidental benefit of the contract.”  

Mot. at 13, quoting, Parrish Chiropractic Centers, P.C. v. Progressive Cas. Ins. Co., 874 P.2d 

1049, 1056 (Colo. 1994).  While the intent to benefit the non-party need not be expressly recited 

in the contract, the intent must be apparent from the terms of the agreement, the surrounding 

circumstances, or both. Parrish, 874 P.2d at 1056. 
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(1) Broomfield Residents are Direct Beneficiaries of the OA 

The Operator Agreement states quite clearly:  

WHEREAS, the City and Operator value a balanced approach to oil and gas 
development that is protective of public health, safety, and welfare, including the 
environment and wildlife resources. To that end, in order to achieve those goals 
in a cooperative manner, the City and the Operator enter into this Agreement . . . 
.  

OA at 1 ((Compl. Ex. 1). The Plaintiffs are members of the public who are the direct intended 

beneficiaries of the Agreement, and the language of the OA is taken directly from the Charter.  

 In paragraphs 9(J) and 9(R) of the OA, the Emergency Response Preparedness Plan and 

Risk Management Plan required as part of the CDP, are solely for the protection of the public 

health, safety and welfare, which includes the Plaintiffs’ health, safety and welfare. Compl. Ex. 1 

at 5. Under any objective standard, Plaintiffs are direct beneficiaries of these terms. These 

intended public benefits cannot be considered “incidental.”  

 In Parrish, the provider was not obliged under any statutory scheme to provide medical 

treatment to the insureds. Rather, it was merely one of numerous private providers of 

chiropractic services from which the insureds could have received treatment. Parrish, 874 P.2d 

at 1056. The opposite is true here. The City is obligated under the Charter, the Municipal Code, 

and fundamental case precedent to ensure that all of its powers, whether exercised by regulation, 

rule, or contract, protect the public health, safety and welfare. See § 2.1(b) of the Charter: 

Broomfield shall condition oil and gas development permits to require oil and gas 
development to only occur in a manner that does not adversely impact the health, 
safety, and welfare of Broomfield's residents in their workplaces, their homes, 
their schools, and public parks in order to protect the public's health, safety, and 
welfare and to safeguard the environment and wildlife resources. 
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See also BMC § 17-54-010 (“Purpose: This chapter is enacted to protect the public’s health, 

safety, and welfare of all residents of the City and County of Broomfield (“City”) and to 

safeguard the environment and wildlife resources.”); People v. Blue, 544 P.2d 385, 390–91 

(Colo. 1975) (government has a duty under its inherent police power, to make reasonable 

regulations for the purpose of protecting the health, safety, and welfare of the people). 

(2) Broomfield Cannot Bargain Away Citizens’ Rights to Enforce 
 Police Power Duties 

 To the extent the City has agreed with Extraction to exclude the public from enforcing 

these protections (pursuant to the Charter or the OA), such a provision is void as against public 

policy. Colorado courts will not enforce a contract that violates public policy. Rademacher v. 

Becker, 374 P.3d 499, 500 (Colo. App. 2015) (citations omitted). This rule does not exist for the 

benefit of the party seeking to avoid contractual obligations, but instead serves to protect the 

public from contracts that are detrimental to the public good. Id.  

 The City cannot bargain away the people’s benefits from the police powers that they, 

acting as the sovereign, conveyed to the City. Armstrong v. Mitten, 37 P.2d 757, 758 (Colo. 

1934) (“The people are sovereign. The General Assembly was created by them and is merely 

their agent.”); People ex rel. Salazar v. Davidson, 79 P.3d 1221, 1236 (Colo. 2003) (same). “It 

has long been held that certain core governmental powers, like the power of eminent domain and 

the police power, are reserved to the sovereign and cannot be abdicated or surrendered by 

contract.” Wheat Ridge, 176 P.3d 737, 742 (Colo. 2007) (citations omitted); see also Stone v. 

Mississippi, 101 U.S. 814, 817 (1879) (“All agree that the legislature cannot bargain away the 

police power of the State.”). Any attempt to do so is unenforceable. Wheat Ridge, 176 P.3d at 

742. The “No Third Party Beneficiaries” provision in the OA cannot be applied to the Plaintiffs. 
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  c. Plaintiffs Have a Private Right of Action to Enforce the Charter 
  
 Broomfield Defendants go to great lengths to claim that Plaintiffs have no private right of 

action to assert that the CDP approval violates § 2.1(b) of the Broomfield Charter. Mot. at 13–17. 

However, the single case relied on for this argument, Wibby v. Boulder County Bd. of Com’rs, 

409 P.3d 516 (Colo. App. 2016), was flatly contradicted by the Colorado Supreme Court in an 

opinion issued in 2018. 

 In City of Boulder v. Public Service Company of Colorado, 420 P.3d 289 (2018), the 

court held: “A litigant may properly bring a declaratory judgment action challenging a municipal 

ordinance as violative of a city’s charter. A city’s charter is like its constitution, and all 

ordinances that a city passes must comply with the terms of its charter.” Id. at 295. In that case, 

Xcel, a private litigant, had a private right of action to challenge the validity of a Utility 

Ordinance enacted pursuant to the City Charter. Id. Xcel did so by seeking declaratory relief 

under C.R.C.P. 57, and, in the alternative, it sought judicial review under Colo. R. Civ. P. 

106(a)(4). Id. at 293–94. That is precisely what Plaintiffs have asserted in this case.  

 Moreover, the court in City of Boulder did not limit this principle to the validity of a 

municipal ordinance. “Every power” possessed by a home-rule city must be exercised in a 

manner consistent with its Charter. Id. at 295, citing Service Oil Co. v. Rhodus, 179 Colo. 335, 

500 P.2d 807, 811 (1972) (noting that a home-rule city has “every power possessed by the 

General Assembly as to local and municipal matters, unless restricted by the terms of its 

Charter”). Section 2.1(b) of the Broomfield Charter accords with this principle: 

(b) The City shall have all the power of local self-government and home rule and 
all power possible for a city to have under the Constitution of the State of 
Colorado. The City shall also have all powers that now or hereafter may be 
granted to municipalities by the laws of the State of Colorado, and the 
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enumeration of particular powers in this Charter is not exclusive of others. All 
such powers shall be exercised in the manner prescribed in this Charter or, if 
not provided for herein, in such manner as shall be provided by ordinance of the 
Council of the City. 

 
Complaint ¶ 20 (emphasis added). Where the Charter requires that “all such powers shall be 

exercised in the manner prescribed in this Charter,” that includes the so-called “administrative” 

powers of the City Manager and the City Council. City of Fort Collins v. Dooney, 496 P.2d 316, 

318 (Colo. 1972) (“When the charter provides that the referendum shall apply to All ordinances, 

except three types . . . we cannot read into the provision an exception which is not there.”).  

 The Broomfield Charter, like the Colorado Constitution, is self-executing. “[A] precept of 

constitutional law is that a self-executing constitutional provision ipso facto affords the means of 

protecting the right given and of enforcing the duty imposed.” Ainscough, 90 P.3d at 855–56.  

Plaintiffs have the means of protecting their members' rights and enforcing the Charter. 

  d. Plaintiffs’ Right to Enforce § 2.1(b) of Their Charter Also Is Based 
   on Their Members’ Constitutional Right of Initiative 

 The Charter was enacted pursuant to the voters' constitutional right of initiative:  

Colo. Const. art. V, § 1(1): The legislative power of the state shall be vested in the 
general assembly consisting of a senate and house of representatives, both to be 
elected by the people, but the people reserve to themselves the power to propose 
laws and amendments to the constitution and to enact or reject the same at the 
polls independent of the general assembly and also reserve power at their own 
option to approve or reject at the polls any act or item, section, or part of any act 
of the general assembly. (Emphasis added.) 

Colo. Const. art. V, § 1(9): The initiative and referendum powers reserved to the 
people by this section are hereby further reserved to the registered electors of 
every city, town, and municipality as to all local, special, and municipal 
legislation of every character in or for their respective municipalities. . . . 
(Emphasis added). 
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In McKee v. City of Louisville, 616 P.2d 969 (Colo. 1980), the  Court described the right to 

legislate by local initiative as a fundamental right: 

This right is of the first order; it is not a grant to the people but a reservation by 
them for themselves . . . . Like the right to vote, the power of initiative is a 
fundamental right at the very core of our republican form of government. 

 
Id. at 972–73. The Court in McKee also described the need for strict scrutiny of governmental 

actions that limit the fundamental right of initiative in Article V § 1(9): (“This court has always 

liberally construed this fundamental right, and, concomitantly, we have viewed with the closest 

scrutiny any governmental action that has the effect of curtailing its free exercise.”). Id.  

 The City Manager’s (and the City Council’s) inability or unwillingness to regulate oil and 

gas development in a manner that protects the public health, safety and welfare is the reason why 

the voters amended Charter § 2.1(b) to require such regulation. Margolis v. District Court, In 

and For Arapahoe County, 638 P.2d 297, 303 (Colo. 1981): 

One of the unquestioned purposes of the referendum and initiative powers is to 
expeditiously permit the total and free exercise of legislative power by the people, 
except in rare circumstances. Thus, the power to call referendum and initiative 
elections is a direct check on the exercise or non-exercise of legislative power by 
elected officials. 
 

An elementary maxim of jurisprudence is “there is no right without a remedy.”2 Plaintiffs had a 

fundamental right to amend their Charter, and it provides the remedy for enforcement. 

  e. Section 2.1(b) of the Charter Does Not Impair Any “Vested Rights”   
   Under the Operator Agreement 
 
 Broomfield Defendants next argue that § 2.1(b) of the Charter “cannot be relied on to 

challenge the City Manager’s approval of the CDP under the terms of the OA in the present case 
																																																								
2	Oxford Reference:	ubi jus ibi remedium:	(Latin: where there is a right there is a remedy.) This 
right to a remedy therefore includes more than is usually meant in English law by the term 
“remedy”, as it includes a right of action.” (Citations omitted). 
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because it was enacted subsequent to the OA approval,” and Extraction has “vested rights” in the 

OA pursuant to C.R.S. § 31-2-217 that cannot be impaired. Mot. at 16–17. First, the court should 

understand the significance of this argument. The City Council deliberately rushed the approval 

of the OA on October 24, 2017, over the objections of hundreds of residents at public hearings, 

to allow Extraction to thwart the citizens’ vote on the Charter Amendment two weeks later by 

claiming vested rights in the OA.3  Declaration of Cristen Logan at 3.4 

 Despite this undemocratic maneuvering by the City and Extraction, the attempt to confer 

“vested rights” to approval of the CDP against application of the Charter amendment is contrary 

to well established precedent of the Colorado Supreme Court. 

 As the Supreme Court stated in In re Estate of DeWitt: 
 

[T]he retroactive application of a statute [or charter amendment] is not necessarily 
unconstitutional; it is permitted where the statute effects a change that is 
procedural or remedial. Because some retroactively applied legislation is 
constitutional while some is not, Colorado courts have marked this distinction by 
evoking the term contained in the constitutional provision—”retrospective”—to 
describe a statute whose retroactive application is unconstitutional.” 
 

In re Estate of DeWitt, 54 P.3d 849, 854 (Colo. 2002).5  
 
Section 2.1(b) of the Charter is remedial, requiring all regulation of oil and gas 

development in the City to protect the public health, safety and welfare.6  Black's Law Dictionary 

1457 (4th ed. 1951) ( "remedial statute" as "one that . . . is designed to introduce regulations 

																																																								
3 Oct. 30, 2017 Colorado Independent: “Fractured: Undermining Broomfield”; available at 
https://www.coloradoindependent.com/2017/10/30/fractured-undermining-broomfield/ 
4		Declarations of Plaintiffs' members are filed as Exhibits 1-4 solely on the 12(b)(1) Motion.	
5 The court in DeWitt was explaining the principles of “retrospective” legislation and “vested 
rights” in the context of a constitutional challenge (Art. II, § 11), but the same principles govern 
the application of a charter amendment to the “vested rights” statute relied upon by Broomfield. 
6			See	Colo.	Attorney	General	Opinion	05-01	April	13,	2005	at	10-11,	defining	"remedial	legislation,	
https://coag.gov/sites/default/files/contentuploads/ago/agopinions/john-w-suthers/2005/no-05-01.pdf	
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conducive to the public good."). Thus, even if it could be considered “retroactive” (which is 

belied by the fact that CDP approval took place nearly a year after the Charter Amendment) it is 

not “retrospective” in operation. 

  Also, the Charter Amendment does not impair any provisions in the OA, but rather 

ensures the provisions of the OA that are necessary for protection of public health and safety are 

enforced as required by the Charter. As to whether Extraction can claim a "vested" right to the 

CDP approval: 

There is no bright-line test for determining whether a right is vested. Instead, 
when considering whether a vested right is implicated, we consider (1) whether 
the public interest is advanced or retarded; (2) whether the statute [or charter 
amendment] gives effect to or defeats the bona fide intentions or reasonable 
expectations of the affected individuals; and (3) whether the statute [or charter 
amendment] surprises individuals who have relied on a contrary law.  

 
DeWitt, at 855. (citations omitted). Plaintiffs contend that all three of the factors described above 

weigh against considering the CDP approval as Extraction’s “vested right.” 

 First, the public interest was clearly expressed both before the OA approval, and 

immediately after when 57 percent of the votes were in favor of the Charter Amendment. The 

second and third factors are clearly intertwined – Extraction could not have been surprised by the 

vote on the Charter Amendment as it had been certified for placement on the ballot nearly two 

months before the OA approval by the City Council. Moreover, the parties’ reasonable 

expectations when entering into the OA were supposedly to protect the public health, safety and 

welfare by requiring Extraction to present an acceptable Risk Management Plan before the CDP 

could be approved, which is consistent with the purpose of § 2.1(b) of the Charter.  

 Finally, and perhaps most importantly, “[A] determination that a statute implicates a 

vested right is not dispositive as to its retrospectivity because ‘[v]ested rights do not accrue to 
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thwart the reasonable exercise of the police power for the public good.’” DeWitt, 54 P.3d at 855. 

“[A] vested right, while an important consideration in our determination regarding 

retrospectivity, may be balanced against public health and safety concerns, the state's police 

powers to regulate certain practices, as well as other public policy considerations.” Id. The 

Charter Amendment approved by the voters of Broomfield is a “reasonable exercise of the police 

power for the public good.” As such, it is enforceable by the citizens of Broomfield against 

violations by City officials, whatever form their actions take. 

  f. Plaintiffs Have A Private Right of Action to Challenge Violations Of  
   The Broomfield Municipal Code 
 

Sec. 17-54-010 of the Broomfield Municipal Code, titled Oil and Gas Land Use 

Regulations, describes the purpose of those regulations: (“This chapter is enacted to protect the 

public's health, safety, and welfare of all residents of the City and County of Broomfield (“City”) 

and to safeguard the environment and wildlife resources.”). That chapter of the BMC is 

consistent with the Charter §2.1(b): 

"These regulations are intended to be an exercise of the land use authority of the 
city and the city's plenary authority to regulate all aspects of oil and gas 
development, including land use and all necessary police powers, as set forth in 
Broomfield Municipal Charter, Section 2.1.b. . . . In order to implement these 
goals, it is declared to be the policy of the city to: 
. . . 
Anticipate and mitigate, through risk assessment and management, potential risks 
associated with oil and gas facilities, processes and pipelines, including accidents 
and incidents, particularly in and around other land uses. 
. . . 
Maximize preparedness for emergency accidents and incidents related to oil and 
gas development through emergency preparedness and response planning. 
. . . 
Use available methods to enforce the provisions of these regulations.” 
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 All of these provisions are for the protection of public health and safety and must include 

the right of the public to enforce those protections when the City will not. Otherwise, the City 

will have the unreviewable power to pick and choose when to enforce the public's protections, 

with no checks or balances. Such unreviewable power is inconsistent with the Charter, the Code, 

and fundamental justice. See BMC §1-04-080: (“The provisions of the ordinances of the city and 

all proceedings under them are to be liberally construed with a view to effect their objectives and 

to promote justice.”). 

  g. The City Manager's Approval Of The CDP Is Not Beyond Challenge  
   Simply Because It Is Labeled “Administrative Action” 
 
 Throughout their Motion, Broomfield Defendants recite the mantra that the Plaintiffs do 

not have a right to challenge “administrative approval” of the CDP, as if it is some talisman with 

magic powers for which no judicial remedy exists. First, Plaintiffs describe, infra, reasons why 

the CDP approval is inconsistent with the tests for “administrative action” established by the 

Colorado Supreme Court. Second, as noted earlier, even if the CDP approval met the tests for 

“administrative action” that does not affect Plaintiffs standing to raise claims for violation of 

their rights. Ainscough, 90 P.3d at 857 (in the standing inquiry, courts “look not to the policy 

being challenged, but to the right that it is alleged to have injured.”). 

 Further, the “slippery slope” argument at the core of the Wibby opinion relied upon so 

heavily by Defendants is not valid here. The plaintiffs in Wibby alleged that a statute concerning 

county road maintenance funding created a contractual obligation for the county to maintain the 

roads in the Plaintiffs’ subdivision. Wibby, 409 P.3d at 522. Such a claim would “intrude on the 

County’s budgetary discretion” and “subject the County to endless litigation, which would 

interfere with the County’s ability to ‘determine the general policies of the county as to county 
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highway matters.’” Id. The citizens here have not sought to intervene and challenge ministerial 

budgetary decisions by the City Manager. Only when the City Manager inexplicably reversed his 

decision to require Extraction’s submission of a thorough Quantitative Risk Assessment, and 

authorized Extraction to proceed with the CDP operations near their neighborhoods without 

evaluating the risks, did the Plaintiffs file suit to enforce their rights. 

 4. Plaintiffs Have Standing For Their Second Declaratory Judgment Claim 

 Plaintiffs’ Second Declaratory Judgment Claim (Count III) alleges that the City 

Manager’s approval of the CDP is “Arbitrary and Capricious Action, Not in Accordance with 

Law, an Abuse of Discretion, Contrary to the Record, or In Excess of Statutory Authority.” 

Compl. ¶¶ 146-153. Broomfield Defendants contend that Count III must be dismissed for the 

same reasons as argued for dismissal of Count I, that there is allegedly no private right of action 

to challenge the City Manager’s “administrative” actions. Mot. at 19. That argument is refuted, 

supra.  Moreover, Broomfield Defendants misconstrue the allegations in Count III.   

  a. Arbitrary and capricious CDP approval violates due process 
 
 Plaintiffs’ allegation in Count III that the City Manager’s approval of the CDP was 

“arbitrary and capricious” is obviously based on a substantive due process theory, regardless of 

whether it is raised expressly under the state or federal constitution.7 The court must look to the 

substance, not the form, of Plaintiffs’ complaint. City of Boulder, 420 P.3d at 294 (“The 

substance of the claim rather than the appellation applied to the pleading by the litigant is what 

controls. If from the allegations of the complaint the plaintiff is entitled to relief under any 

‘theory,’ it is sufficient to state a claim.”) (citations omitted).  

																																																								
7 Plaintiffs’ counsel described the due process basis for this claim in the meet and confer session 
with Defendants’ counsel prior to the filing of this Motion, so there can be no surprise. 
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 Substantive due process “protects individuals from arbitrary governmental restrictions on 

property and liberty interests.” Watso v. Dept. of Soc. Servs., 841 P.2d 299 (Colo. 1992). 

Plaintiffs allege harm to both property and liberty interests. See Complaint ¶¶ 70-90; 96; 

McNaughton Decl. (Ex. 4) at 4; Spicer Decl. (Ex. 2) at 2; Egolf Decl. (Ex. 1) at 4  (property 

interests); Protection of life, health, and safety are all liberty interests threatened by the City’s 

arbitrary and capricious approval of the CDP. Complaint ¶¶ 70-90; Exhibits 1-4.  See Colo. 

Const. Art. II § 3 (inalienable rights to protect life, liberty, safety and property); People v. Hupp, 

123 P. 651, 653 (Colo. 1912) (“Health being the sine qua non of all personal enjoyment, it is not 

only the right but the duty of a state or of a municipality possessing the police power to pass such 

laws or ordinances as may be necessary for the preservation of the health of the people.”). The 

right to challenge arbitrary government action is also a liberty interest. People v. Harris, 91 P.2d 

989, 992-93 (Colo. 1939) (“The exercise of arbitrary power by any department of government, or 

agency thereof, is inconsistent with our democracy.”).  

 Government agencies act in an arbitrary and capricious manner: 

(a) by neglecting or refusing to use reasonable diligence and care to procure such 
evidence as the City is by law authorized to consider in exercising the discretion 
vested in it; (b) by failing to give candid and honest consideration of evidence 
before it on which it is authorized to act in exercising its discretion; and (c) by 
exercising discretion in such manner after a consideration of evidence before him 
as clearly to indicate that the City’s action is based on conclusions from the 
evidence such that reasonable persons fairly and honestly considering the 
evidence must reach contrary conclusions. 
 

Lawley v. Department of Higher Educ., 36 P.3d 1239, 1252 (Colo. 2001) (citation omitted). 

 Plaintiffs allege the City Manager’s approval of the CDP was issued solely as a matter of 

“administrative convenience,” to avoid further discussion of the matter, and in the absence of 

sufficient investigation into pertinent considerations (the required Quantitative Risk 
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Assessment), and as such, the approval is arbitrary, capricious, and invalid. Compl. ¶ 149. A 

logical inference can be drawn that the City Manager gave in to Extraction’s “attempts to bully 

and intimidate” the City Council (Compl. ¶¶ 42-43) and so, at the private direction of the City 

Council he reversed his conditions for approval set less than a month earlier and dropped the 

requirement that Extraction submit an acceptable Quantitative Risk Assessment. There is no 

record of the reasons for that reversal, nor is there a rational justification for it.8  

 Requiring an agency to follow its own regulations comports with due process; the public 

is entitled to know the manner in which an agency will render a decision and the factors it will 

consider. Rags Over Arkansas River, Inc. v. Colorado Parks and Wildlife Board, 360 P.3d 186, 

192 (Colo. App. 2015). In light of these principles, the Defendants' failure to comply with their 

own regulations was arbitrary and capricious. Id. 

  b. CDP approval is also contrary to the holding in the Martinez opinion 
 
 Plaintiffs also seek a declaratory judgment in Count III that the “City Manager’s approval 

of the CDP without a demonstration on the record that it is consistent with the protection of 

public health, safety, and welfare, including the environment and wildlife resources, is contrary 

to law as set out by the Court of Appeals in Martinez v. Colorado Oil and Gas Conservation 

Commission, 2017 COA 37 (Colo. App. 2017), certiorari granted, Colorado Oil and Gas 

Conservation Commission v. Martinez, 17SC297 (Colo. 2018). Compl. ¶¶ 116–119; 151. This 

claim is based on the principle of state preemption. See e.g. City of Longmont v. Colorado Oil 

and Gas Ass’n, 369 P.3d 573, 582 (Colo. 2016) (preemption by reason of an operational conflict 
																																																								
8 Despite the City Manager’s proposal in his Sept. 10, 2018 CDP approval for the City to 
conduct and pay for a Quantitative Risk Assessment that Extraction agreed in the OA to provide, 
the City has not fulfilled that condition as of this date. One is left to wonder whether the City and 
Extraction simply do not want to make public the results of such an assessment. 
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can arise when the effectuation of a local interest would materially impede or destroy a state 

interest). The Martinez court held that: 

[T]he clear language of the [Oil and Gas Conservation] Act – supported by the 
Act’s legislative evolution and the Commission’s own enforcement criteria – 
mandates that the development of oil and gas in Colorado be regulated subject to 
the protection of public health, safety, and welfare, including protection of the 
environment and wildlife resources.  

Martinez, 2017COA37, ¶. 9  The Martinez opinion is a published decision that is binding 

precedent (C.A.R. 35(e)) and the City Manager’s decision to approve the CDP without a 

complete Risk Management Plan, including a thorough Quantitative Risk Assessment, presents 

an irreconcilable conflict that impedes the state’s interest as described in the Martinez opinion. 

 Plaintiffs have demonstrated standing for the declaratory judgment claim in Count III. 

 5. Plaintiffs Have Standing to Raise Their Rule 106(a)(4) Claim 
 
 Broomfield Defendants challenge Plaintiffs' standing to assert their Rule 106(a)(4) claim 

(Count IV) on the same ground as their challenge to Plaintiffs' declaratory judgment claims in 

Counts I and III. Br. Def. Mot. at 20–21. As Plaintiffs explained as to those claims, they have 

legally protected interests in the Charter, the Municipal Code, the constitutional right of 

initiative, common law and constitutional due process.  

B. Plaintiffs’ OML and 106(a)(4) Claims Are Well Pled and Both State Claims For 
 Relief Under C.R.C.P. 12(b)(5) 
 
 1. Standard of Review 
 

																																																								
9 If the City is uncertain about the impact of the appeal in Martinez, the most rational decision 
would have been to delay approval of the CDP until the Supreme Court issues an opinion, as it 
did when COGA challenged the moratorium passed by the citizens in 2015.  See 6/26/15 
Longmont Times Call, Oil and Gas Association opposes Broomfield's attempt to temporarily 
suspend suit: available at http://www.timescall.com/ci_28388947/oil-and-gas-association-
opposes-broomfields-attempt-temporarily 
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 On a motion to dismiss for failure to state a claim upon which relief can be granted 

factual allegations contained in the complaint are accepted as true and are viewed in the light 

most favorable to the plaintiff. Norton v. Rocky Mountain Planned Parenthood, Inc., 409 P.3d 

331, 334 (Colo. 2018). Under the current standard, “to survive a motion to dismiss for failure to 

state a claim, a plaintiff must allege a plausible claim for relief.” Scott v. Scott, 2018 COA 25 

¶¶18–19 (Colo. App. 2018).  

 2. Plaintiffs’ OML Claim States a Claim for Relief 
 
 Under C.R.S. § 24-6-401, “It is declared to be a matter of statewide concern and the 

policy of this state that the formation of public policy is public business and may not be 

conducted in secret.” The OML requires public meetings to be open to the public at all times. 

C.R.S. § 24-6-402(2)(a). The OML is “clearly intended to afford the public access to a broad 

range of meetings at which public business is considered.” Benson v. McCormick, 195 Colo. 381, 

383, 578 P.2d 651, 652 (1978). 

 A public meeting is defined in the context of a municipality as “[All meetings of a 

quorum or three or more members of any local public body, whichever is fewer, at which any 

public business is discussed or at which any formal action may be taken are declared to be public 

meetings open to the public at all times.” C.R.S. 24-6-402(2)(b). Additionally, “‘meeting’ means 

any kind of gathering, convened to discuss public business, in person, by telephone, 

electronically, or by other means of communication.” C.R.S. § 24-6-402(1)(b) (emphasis added). 

“If the record supports the conclusion that the meeting is rationally connected to the policy-

making responsibilities of the public body holding or attending the meeting, then the meeting is 
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subject to the OML, and the public body holding or attending the meeting must provide notice. 

Bd. of Cnty. Com'rs, Costilla County v. Costilla Cnty. Conservancy Dist., 88 P.3d 1188 (2004). 

 Pursuant to C.R.S. § 24-6-402(9)(a), “Any person denied or threatened with denial of any 

of the rights that are conferred on the public by this part 4 has suffered an injury in fact and, 

therefore, has standing to challenge the violation of this part 4.” The OML itself creates a 

“legally protected interest on behalf of Colorado citizens in having public bodies conduct public 

business openly in conformity with its provisions.” Doe v. Colorado Dept. of Pub. Health and 

Env., 2018 COA 106, ¶ 23.  

 The OML is violated by public officials discussing public business in private and then 

adopting, at subsequent public meetings, the decisions it had already privately made. Bagby v. 

School District No. 1, 528 P.2d 1299 (Colo. 1974).  When such decisions are made in private, the 

public is “deprived of the discussions, the motivations, the policy arguments and other 

considerations" which led to the decision.  Bagby, 528 P.2d at 1302.   Accordingly, the OML's 

“prohibition against making final policy decisions or taking formal action in other than a public 

meeting is not meant to permit ‘rubber stamping’ previously decided issues.” Id. 

  a. Plaintiffs have alleged sufficient facts that, if taken as true, raise  
   plausible grounds to support the claim for relief 
 
 Plaintiffs allege the Broomfield City Manager and Council held secret, unnoticed 

meetings and made private decisions on public business via various forms of electronic 

communications regarding matters described in the Complaint which were neither noticed nor 

disclosed to the public, so its actions violated C.R.S. § 24-6-402.  See e.g.: 

63. Following public outcry over the August 20, 2018 Conditional Approval 
letter, there were reports of City officials conducting private meetings with 
Extraction representatives. If true, this represents a substantial violation of the 
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rule against ex-parte contacts in quasi-judicial proceedings, or the Open Meetings 
Law. 
  
68. By the fact that the City Manager’s September 10, 2018 letter purporting 
to approve the CDP was resubmitted at the same time as Extraction’s letter dated 
September 10, 2018, it is apparent that the final approval was negotiated in secret 
executive sessions, possibly with the City Council issuing the equivalent of secret 
votes to provide direction and authorization for the City Manager to issue his 
approval, without notice to the public or any public comment. 
 
69. In fact, Extraction’s September 10, 2018 letter to Mr. Ozaki states: “[I]t is 
Extraction’s understanding that, with the agreements from Extraction set forth 
below to certain contract administration items, the City will be approving the July 
27 CDP without imposing any conditions of approval.” 
 
145. Upon information and belief, the Broomfield City Council improperly 
held secret, unnoticed meetings and made private decisions on public business via 
various forms of electronic communications regarding matters described in this 
Complaint which were neither noticed nor disclosed to the public, so its actions 
violated C.R.S. § 24-6-402. 

 
These are not legal conclusions. They allege facts that contain logical inferences of OML 

violations. The court is required to accept these allegations as true and view such inferences in a 

light most favorable to the plaintiff. Medina v. State, 35 P.3d 443, 452 (Colo. 2001).   

 Broomfield Defendants state that dismissal is warranted because Plaintiffs do not allege 

“dates, times, subject matter or the decisions allegedly made in secretive electronic 

communications or at secretive meetings.” Mot. at 22. First, that is not accurate. Plaintiffs allege 

that the secret meetings took place in the period between August 20, 2018 and September 10, 

2018 (Compl. ¶¶ 63, 68–69); the subject matter and decisions made was reversal of several of the 

City Manager's conditions for approval of the CDP (Compl. ¶¶ 63, 65, 67–69). Secret meetings 

tend to hide the specific details until there is full discovery or disclosure.  

  b. Plaintiffs have also alleged that Broomfield City Council members  
   have directed and approved the City Manager's actions in secret 
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 Broomfield Defendants next contend that the OML Claim should be dismissed because 

“there is no action by the City Council to invalidate.” Mot. at 22. That too is a misstatement of 

the allegations. Plaintiffs allege that “final approval was negotiated in secret executive sessions, 

possibly with the City Council issuing the equivalent of secret votes to provide direction and 

authorization for the City Manager to issue his approval, without notice to the public or any 

public comment.” Compl. ¶ 68. Had the City Council held a subsequent public meeting to 

announce a formal “rubber stamp” vote on the CDP approval that was decided in secret, such a 

formal vote would be invalid under the OML. Bagby, 528 P.2d at 1302; Wisdom Works 

Counseling Services, P.C. v. Colorado Department of Corrections, 360 P.3d 262, (Colo. App. 

Div. 2015) (decisions on public policy taken without a meeting also violate the OML). 

  c. The City Manager is Not Excluded From the OML 

 Broomfield Defendants also contend that Plaintiffs seek to overturn the City Manager's 

approval of Extraction's CDP, "not the approval of a local body such as City Council” and 

alleged private meetings of the City Manager with the City Council and Extraction are excluded 

from the OML because, he is purportedly a “person on the administrative staff of the local public 

body.” Mot. at 23. First, Plaintiffs do seek to overturn the approval of the CDP by the City 

Council. Compl. ¶ 145. Second, Plaintiffs do not accept Defendants' characterization of the 

approval as “administrative,” they just restated it. 

 And finally, Plaintiffs disagree with the claim that City Manager Ozaki is somehow 

reduced in rank to “administrative staff” of the City. The Broomfield City Manager is the Chief 

Executive and Administrative Officer of the City and County. Broomfield Charter Sec. 8.1. He 

has the responsibility for enforcing all the laws and ordinances of the City and County. The CDP 



23 
	

was approved on September 10, 2018 by “the City and County of Broomfield” (Compl. Ex. 15 at 

2) not by the “administrative staff” of the City. Calling Charles Ozaki a person on the 

administrative “staff” of the City is like calling Donald Trump a person on the White House 

“staff.” Because the OML is a remedial statute, it “is to be liberally construed to accomplish its 

object,” which is in having “public bodies conduct public business openly in conformity with its 

provisions.” Wisdom Works, 360 P.3d at 267. Plaintiffs have stated a plausible OML claim and 

dismissal is unwarranted. 

 3. Plaintiffs' 106(a)(4) Claim States a Claim for Relief  
  
 Review by certiorari under C.R.C.P. 106(a)(4) is limited to judicial and quasi-judicial 

agency action.  State Farm Mutual Automobile Insurance Co. v. City of Lakewood, 788 P.2d 808 

(Colo.1990). Administrative or ministerial action is not subject to review under C.R.C.P. 

106(a)(4). Cherry Hills Resort Development Co. v. City of Cherry Hills Village, 757 P.2d 622 

(Colo. 1988). “Whether a governmental action is quasi-judicial or ministerial [administrative] 

depends on the nature of the governmental decision and the process by which it is reached.” 

Sherman v. City of Colorado Springs Planning Commission, 763 P.2d 292, 296 (Colo.1988). 

When a governmental decision is likely to affect the rights and duties of specific individuals, or 

companies,10 and the decision is reached through the application of preexisting legal standards or 

policy considerations to present or past facts developed at a hearing, the governmental body is 

generally acting in a quasi-judicial capacity. Id.  

 In Sherman, landowners were required to submit a development plan for approval before 

they could obtain permits to build. The plan was referred to the planning commission which, 
																																																								
10		Corporations are considered “persons” under the Broomfield Municipal Code. BMC 1-04-
010(L). 
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after notice, conducted a public hearing. First the commission, then the city council, denied 

approval of the plan. Sherman, 763 P.2d at 294. The landowners then filed an action for 

declaratory judgment under C.R.C.P. 57 and for certiorari pursuant to C.R.C.P. 106(a)(4). When 

their appeal reached the Supreme Court, the landowners argued that certiorari review was 

inappropriate because the City was performing a ministerial function, rather than a quasi-judicial 

function, in reviewing the development plan and, because there was no discretion afforded to the 

city council or planning commission under the applicable regulatory scheme, the action by those 

entities was purely administrative in nature.” Id. at 295. 

 The Supreme Court disagreed, holding that the review of the development plan was 

quasi-judicial, not administrative or ministerial action, making C.R.C.P. 106(a)(4) review 

appropriate. Id.  As is the case here, the decision in Sherman addressed a single applicant's rights 

and duties, and the City's regulatory scheme required officials to review the development plan 

against the City's zoning ordinances (here the CDP was reviewed against the Operating 

Agreement, which was approved by a City Resolution). Id. at 296. Although in Sherman the City 

was required to issue notice of a hearing and hold a hearing on the application review, (which are 

signs of quasi-judicial capacity) it has previously held that a notice and hearing requirement is 

not necessary for a finding of quasi-judicial action. Cherry Hills, 757 P.2d at 626. 

 The Sherman court also found it important that, “In determining whether the City was 

performing a quasi-judicial or a ministerial [administrative] function, we must also consider 

whether its actions involved an exercise of discretion.” Sherman, 763 P.2d at 296. The court 

found that the City was carrying out a discretionary function under the planned development 
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scheme, and concluded that “it was not simply performing a ministerial function. Therefore, the 

Shermans were entitled to relief pursuant to C.R.C.P. 106(a)(4).” Id. 

 The Broomfield City Manager obviously exercised discretion to reject several versions of 

the CDP presented by Extraction, on the grounds those versions did not meet the requirements of 

the OA and the Municipal Code. Compl. ¶¶ 28-53.  Mr. Ozaki also exercised discretion in 

issuing a conditional acceptance of the CDP on August 20, 2018 and in suddenly reversing some 

of those conditions in his September 10, 2018 final approval. Id. ¶¶ 54-62. The City Manager 

(and the City) were likely acting in a quasi-judicial capacity, and the Plaintiffs have stated a 

plausible claim for relief to challenge the CDP approval as an abuse of discretion. 

 Broomfield’s reliance on Prairie Dog Advocates v. City of Lakewood, 20 P.3d 1203 

(Colo. App. 2000) to claim the CDP approval was administrative action is misplaced. A review 

of a decision for prairie dog exterminations can hardly be equated to a far-reaching 

Comprehensive Drilling Plan at issue here. Unlike in Prairie Dog Advocates, the CDP approval 

does not relate to a “matter of temporary operation and effect.” The CDP operations and 

infrastructure on Broomfield Open Space potentially could remain for 20 years. The CDP 

approval plausibly met the standards for quasi-judicial action in Sherman and Cherry Hills, 

supra, and therefore Plaintiffs have stated a plausible claim under Rule 106(a)(4). 

CONCLUSION 
 
 For all the reasons stated, Plaintiffs request the court to order their claims cannot be 

dismissed under either C.R.C.P. 12(b)(1) or C.R.C.P. 12(b)(5). 
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