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District Court, Broomfield County 

17 Descombes Dr. 

Broomfield, CO 80020 

 

 

 

 

 

▲COURT USE ONLY▲ 

 

WILDEARTH GUARDIANS, AND RESIDENTS 

RIGHTS, 

Plaintiffs 

v. 

CITY AND COUNTY OF BROOMFIELD, AND 

BROOMFIELD CITY MANAGER, CHARLES 

OZAKI, IN HIS OFFICIAL CAPACITY 

Defendants 

and 

EXTRACTION OIL & GAS, INC. 

Interested Party 

Attorneys for Plaintiffs 

Katherine L.T. Merlin, Atty. No. 45672 

1823 Folsom St., Ste. 100 

Boulder, CO 80302 

Phone: (720) 965-0854 

Fax: (303) 447-1151 

Email: kate@katemerlinlaw.com 

 

James Daniel Leftwich, Atty No. 38510 

1295 Wildwood Road 

Boulder, CO 80305 

Phone: (720) 470-7831 

Email: dan@minddrivelegal.com 

 

Case No. 2018CV30316 

 

PLAINTIFFS’ OPPOSITION TO EXTRACTION’S MOTION TO INTERVENE 

 

 Plaintiffs, WildEarth Guardians and Residents Rights, through their undersigned 

attorneys, hereby file their Opposition to Extraction Oil and Gas, Inc.’s (“Extraction’s”) Motion 

to Intervene (“Mot.”). As grounds for their Opposition, Plaintiffs state as follows: 

Under C.R.C.P. 24, a non-party may intervene in a civil action as a matter of right, or by 

way of a permissive intervention. One who timely files an application may intervene as a matter 
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of right if a statute confers an unconditional right to intervene or (1) the applicant claims an 

interest in the subject matter of the litigation; (2) the disposition of the case may impede or 

impair the applicant’s ability to protect that interest; and (3) the interest is not adequately 

represented by existing parties. C.R.C.P. 24(a); People v. Ham, 734 P.2d 623, 625 (Colo. 1987); 

The Dillon Cos., Inc. v. City of Boulder, 515 P.2d 627, 628–29 (Colo. 1973); Higley v. Kidder, 

Peabody & Co., 920 P.2d 884, 890 (Colo. App. 1996). 

While Rule 24 is usually liberally interpreted, that is only where doing so would allow 

“issues related to the same transaction to be resolved in the same lawsuit and at the trial court 

level.” O’Hara Group Denver, Ltd. v. Marcor Housing Sys., Inc., 595 P.2d 679, 686 (Colo. 

1979). Extraction has no issues with Broomfield’s approval of the Comprehensive Drilling Plan 

to be concurrently litigated where the conservation of resources is a factor to be weighed in favor 

of consolidating actions. Colorado’s appellate courts appreciate the distinction between denial of 

intervention based primarily on legal issues, which it reviews de novo, and denial of intervention 

based on “factual details and pragmatic consequences of its decision” which is reviewed under 

an abuse of discretion standard. Feigin v. Alexa Group, 19 P.3d 23, 27 (Colo. 2001). 

I. EXTRACTION MUST DEMONSTRATE ITS INTEREST AND LACK OF 

ADEQUATE REPRESENTATION TO OBTAIN INTERVENTION 

 

The rules of procedure are to be “liberally construed to secure the just, speedy, and 

inexpensive determination of every action.” C.R.C.P. 1(a). It is not just, speedy, or inexpensive 

to grant permissive intervention to a party whose interests are already well represented in a 

matter, simply to allow the defense a second “bite at the apple” of the Plaintiffs’ case. 

Particularly when the would-be “biter” liberally sprinkles its pleadings with derisive, irrelevant 

commentary that clearly seeks to sway the sentiment of the court rather than it’s reasoning. 
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Extraction has no interest in the outcome of this case outside of upholding the Comprehensive 

Drilling Plan, which is identical to Broomfield’s interest. Any failure by Broomfield to defend its 

contract may be civilly actionable by Extraction under the Operator Agreement, which itself is 

not threatened by this litigation. Allowing the defense duplicative arguments merely expands the 

time and resources necessary to resolve this litigation and is unjust to the two Plaintiffs who are 

merely given a single opportunity to present their arguments to the court. 

1. Plaintiff’s service on Extraction as an “interested party” does not end the  

  inquiry as to whether intervention is appropriate 

 

 Plaintiffs do not argue that Extraction lacks any interest in the outcome of the case. 

However, this does not end the inquiry: Extraction bears the burden of showing how it would be 

affected, that its interest is not already adequately protected by the existing parties, and (if the 

first two elements are met) identifying whether it chooses to remain in the litigation as a 

defendant, plaintiff, or some combination of the two.  “[T]he requirement [of an interest] should 

be viewed as a prerequisite rather than relied upon as a determinative criterion for intervention. If 

barriers are needed to limit extension of the right to intervene, the criteria of practical harm to the 

applicant and the adequacy of representation by others are better suited to the task.” Smuck v. 

Hobson, 408 F.2d 175 (1969). 

 2. Extraction’s interests in the outcome of the litigation are more than   

  adequately represented 

 

“The most important inquiry in determining the adequacy of representation does not 

involve an analysis of the courtroom strategy of the representative but rather is concerned with 

how the interest of the absentee compares with the interest of the representative.” In re Estate of 

Scott, 577 P.2d 311, 313 (Colo. App. 1978) (citations omitted). Extraction’s attempt to show 
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inadequate representation by filing its own motion to dismiss based on a standing argument 

separate from the Broomfield Defendants’ arguments is unavailing. If anything, it shows 

coordination, not conflict. On the core issue that Extraction identifies as being the basis for its 

interest that would be impaired -- the defense of the Operating Agreement -- the Broomfield 

Defendants apparently have Extraction’s full confidence, as it has not raised any motion or 

arguments on that issue. A side by side comparison of the two motions to dismiss reveals that 

they the broad arguments are substantively identical: alleging Plaintiffs lack standing, that 

Plaintiffs failed to state a claim, that Plaintiffs are not entitled to ‘enforce’ the Operator 

Agreement, and that the actions of Broomfield are unreviewable by this court.  

Extraction seeks to join this litigation not because its interests differ from Broomfield’s, 

but in order to obtain “two bites” at the Plaintiffs arguments, and to make disparaging 

editorializations about the Plaintiffs and their case.  

3. Broomfield’s removal of the conditions which it required for approval of  

  Extraction’s CDP demonstrates the full parity of the parties in this litigation 

 

Broomfield originally “conditionally approved” the Comprehensive Drilling Plan, with 

numerous conditions required to be met before final approval could be granted. Complaint ¶¶ 

54–60. These conditions were later removed without any public hearing, comment, or discussion. 

Id. ¶¶ 64–69.  According to documents obtained via the Colorado Open Records Act by the 

Plaintiffs, this sudden reversal is apparently the result of a ‘secret settlement’ in which the City 

surrendered the Quantitative Risk Analysis conditions in response to Extraction’s threat of a 

lawsuit for breach of the Operator Agreement.  Without public notice or opportunity to be heard 

the City Manager withdrew his conditions that Extraction conduct and provide to the City its 

own full Quantitative Risk Assessment (identifying and quantifying all the risks to the public 
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health and safety). See Ex. A hereto, attached Sept 20, 2018, CORA Production Pages 186–188, 

Emails between City Manager Charles Ozaki and Council Members Guyleen Castriotta and 

Kevin Kreeger:1 

[City Manager] Charles [Ozaki], 

“What will be Broomfield’s cost for this in-depth third-party Risk analysis that 

Extraction agreed to do? Did Extraction agree to pay for it since we are now 

doing their work again? 

Please advise - thank you, 

[Council Member] Guyleen [Castriotta]” 
 

* * * 
 

 “Charles, how did the list of things that they had to do BEFORE approving the 

CDP turn into things that they could do AFTER approving the CDP? 

Requirements for the risk assessment for instance. And why are we doing and 

funding the risk assessment for them, using taxpayer money, when they were 

required to do a risk assessment on their own and then in addition, it also became 

a condition of approval that they would do one?” [Council Member Kevin 

Kreeger] 
 

* * * 

 

[Charles Ozaki's response:]  

“The last time we met, I received direction to move ahead with the risk 

assessment, with or without Extraction. This meant we would be contracting 

directly with a consultant and since the work product will be ours, we did not ask 

Extraction to pay for this cost. The preliminary estimate for cost is around 

$20,000. At this time, we are expecting Extraction to participate in the process. 

Charles [Ozaki].” (emphasis added). 

 

Also, in the Sept. 20, 2018 CORA Production at Page 213, Council Member Law-Evans writes: 

“[E]ven though it was a bittersweet event, I am very grateful that Charles issued 

the conditional approval of the CDP from the standpoint that if XOG 

[Extraction] does accept the conditions and settles the accusations of breach, 

CCoB will no longer be under the cloud of a lawsuit with enormous damages 

(although certainly we will still be under other “clouds”). In my mind, BCC 

and 144th were / are both at risk w/r/t the potentially budget-busting 

implications of losing a breach-of-contract lawsuit.” (emphasis added). 

                                                        
1  The emails cited herein were produced by the City and County of Broomfield to a member of 

Plaintiff Residents Rights, Kim McNaughton, in response to her public records request under the 

Colorado Open Records Act. See Second Declaration of Kim McNaughton, Ex. A hereto. 
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 It is clear from even this partial production of documents that there is reason for the City 

to make all of Extraction’s arguments for upholding the CDP approval in their Motion to 

Dismiss. The City fears the costs of potential litigation with Extraction should it not approve the 

Extraction CDP – which would certainly be the same result if Broomfield failed to vigorously 

defend this suit.   

 One of the elements of this ‘secret settlement’ was for the City to assume Extraction’s 

obligation to pay for a third party to perform a Quantitative Risk Analysis, which the City then 

replaced with a less-robust “Hazard Identification Plan,” which was to be completed by October 

15, 2018. See Ex. A at Sept. 20, 2018 CORA Production Page 290. Since the results of that 

HAZID plan have not been made public it is logical to assume that the results are something that 

either Broomfield or Extraction or both would prefer not to be made public. Either way, 

Extraction can hardly claim the City is not doing its bidding in this litigation. 

CONCLUSION 

 For all the reasons stated, Plaintiffs request the court to dismiss Extraction’s Motion to 

Intervene and allow the parties to this lawsuit to go forward with their claims and defenses 

without Extraction’s involvement. 

Date: December 21, 2018   Respectfully submitted, 

 

By: /s Katherine Merlin    

Katherine L.T. Merlin, (CO Bar No. 45672) 

1823 Folsom St., Ste. 100 

Boulder, CO 80302 

Phone: (720) 965-0854 

Fax: (303) 447-1151 

Email: kate@katemerlinlaw.com 
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James Daniel Leftwich, (CO Bar No. 38510) 

1295 Wildwood Road 

Boulder, CO 80305 

Phone: (720) 470-7831 

Email: dan@minddrivelegal.com 

 

Attorneys for Plaintiffs: 

WildEarth Guardians; Residents Rights 

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify on this 21st day of December, 2018 that a true and correct copy of the 

foregoing PLAINTIFFS’ OPPOSITION TO EXTRACTION’S MOTION TO INTERVENE 

was served electronically via ICCES to the following: 

 

 

Josh A. Marks, Esq. 

Heidi C. Potter, Esq. 

Berg Hill Greenleaf Ruscitti LLP 

1712 Pearl Street 

Boulder, CO 80302 

 

Counsel for Broomfield Defendants 

 

 

 

Ghislaine G. Torres Bruner 

Philip W. Bledsoe 

Bennet L. Cohen 

Polsinelli PC 

1401 Lawrence Street, Suite 2300 

Denver, CO 80202 

 

Attorneys for Extraction Oil & Gas, Inc. 

 

 

 

 s/ James D. Leftwich    

 James D. Leftwich 

 


