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DISTRICT COURT, CITY AND COUNTY OF 

DENVER, COLORADO  

City and County Building 

1437 Bannock St., Room 250 

Denver, CO 80202 

 

 

Plaintiff:  

WILDGRASS OIL AND GAS COMMITTEE, 

 

v. 

 

Defendants:  
COLORADO OIL AND GAS CONSERVATION 

COMMISSION 

 

 

 

 

 

 

▲COURT USE ONLY▲ 

 

Case Number:  18CV32513 

 

 

 

Division:      CV 

Courtroom:  203 

 

 

ORDER 

 

 
 This matter comes to the Court on a Motion for Leave to File Second Amended 

Complaint.  However, this motion is directly associated with a prior filed Motion to Dismiss 

filed by the Defendant in this matter concerning the original Complaint.  As such, the Court 

will rule on both matters in this Order.  Having considered all of the pleadings, the Court 

enters the following Order: 

 

BACKGROUND1 

 

 The Plaintiff originally filed this action as an APA review and declaratory judgment 

concerning the Defendant’s granting of several permits for the purpose of extracting 

natural gas in Broomfield, Colorado.  The Plaintiff amended its complaint to also alleged a 

promissory estoppel/detrimental reliance claim against the Defendant.  

 

 The Plaintiff is a committee formed to assist property owners in the Wildgrass 

subdivision in Broomfield in matters regarding oil and gas operations and development.  It 

is their goal to ensure that oil and gas development in or near their community is 

responsibly accomplished within the laws of Colorado and to protect the homeowners’ 

interests in such development.  The Defendant is the Commission defined by C.R.S. §§34-

60-101 through 130, the Oil and Gas Conservation Act.  (The “Act”).  Extraction Oil and Gas 

Inc. (“Extraction”) is an oil and gas developer applying for permits with the Defendant. 

 

                                                           
1  The background facts of this matter are extensive.  The Parties have carefully recited the facts involved 

with explanatory terms and specific date references.  For the purpose of this order, the following is a brief recitation, 

not an exhaustive overview.  For specific factual matters, the Court adopts the party’s representations in the 

pleadings. 
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 The Plaintiff originally challenged an application for six spacing units requested by 

Extraction while they were before the Defendant for consideration.  These applications 

were subsequently withdrawn by Extraction. 

 

 Extraction then filed new spacing applications with the Defendant with amended 

project proposals.  These applications were challenged by the Plaintiff as well as the City of 

Broomfield.  As a result of these challenges, the City of Broomfield and Extraction approved 

an Operating Agreement that would require Extraction to come up with a comprehensive 

drilling plan concerning the wells to be drilled/spaced/located.  The agreement, among other 

issues, also added conditions of consideration of air quality, noise control, risk assessment 

and management outside of what the Defendant had to consider under the current rules.  

The Defendant, through a vote, accepted the agreement in its consideration of the 

applications.  To what extent it was adopted by the Defendant is currently at issue.  The 

Plaintiff claims that as a result of this acceptance, they withdrew their opposition to the 

applications.  The Defendant then granted the drilling and spacing applications.  The 

Plaintiff contends that this granting did not abide by the agreement between Broomfield 

and Extraction. 

 

 On December 11, Extraction’s Spacing applications were granted and made effective 

January 5, 2018.  At that time, Broomfield and Extraction had not reached consensus under 

their Operating Agreement.   

 

 In January 2018, Extraction filed for approval of two permits connected to their 

approved spacing application; 1. Form 2 Application to Permit to Drill (APD) and 2. Form 

2A Oil and Gas Location Assessment in relation to the previously granted drilling and 

spacing unit applications (DSU).  The Plaintiff submitted comments to the Defendant 

concerning these applications.  These, however, were approved by the Defendant without 

hearing but after review on June 1, 2018.  After approval of these applications the Plaintiff 

filed this action on July 6, 2018.  While unclear from the complaint, it appears that the 

Plaintiff is both challenging the original January 5, 2018 DSU as well as the June 1, 2018 

approvals of APDs and Form 2As. 

 

 The Defendant moved for dismissal of the three claims challenging the Plaintiff’s 

standing to sue, failure to state a claim, failure to seek appropriate action under the APA, 

and for estoppel principles.  This issue was fully briefed by September 12, 2018.  On that 

day, the Plaintiff filed a motion for leave to amend their complaint concerning permits 

submitted after the originally claimed approval but approved after the filing of the 

Complaint.  The Defendant moved to have the Court deny the amendments due to futility, 

primarily based upon the same arguments to the amendments that were put forth in the 

motion to dismiss.  At this point, Extraction filed to intervene and be heard on the matter, 

which the Court granted. 

 

 Following the joinder, the Court ordered a status hearing due to several factors; 1. 

the intervention of Extraction; 2. the filing of a federal lawsuit by the Plaintiff; 3. a change 

in the Defendant’s counsel; and, 4. a ruling by the Colorado Supreme Court overturning a 

Court of Appeals decision upon which the Plaintiff had relied upon in their original 

pleading.  At this hearing, the parties informed the Court that none of these considerations 

should change the pending matters in any way and requested the Court proceed.  Two 

weeks later, a request to stay the proceedings was filed due to an issue that arose in the 
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federal lawsuit.  The motion was denied due to the ambiguity of the federal court order and 

its application to the present case.  Subsequent to this, the Colorado Legislature enacted 

new laws concerning the Defendant and permit considerations which closely mirrored the 

challenges brought by the Plaintiff in this suit.  The Court then delayed ruling on the 

motion to see if, considering the newly enacted statutes, the parties could revisit the issues 

of the present case as well as the apparent fluidity of the proceedings that the Court had 

held a status conference specifically to address.  Subsequent filings demonstrated that the 

parties find such fluidity to be both material and immaterial to the present matter 

depending on the position of the parties.  This ruling, thus, follows.  

 

ANALYSIS 

 

 An applicant for oil and gas development typically files an application with the 

Commission to determine spacing.  This process is where the commission defines an area of 

mineral interests and determines the maximum number of wells allowable under that area.  

An applicant submits a proposed boundary area and requests a maximum number of wells 

and requests that the Commission issue an approval of the drilling and spacing unit (a 

DSU).  The Commission then considers this information and approves or rejects the 

application. This process is a quasi-judicial administrative process with participation of any 

affected parties. 

 

 Once the DSU is defined and approved, an operator then moves for two more 

permits, an Application for Permit to Drill (APD) and an Oil and Gas Location assessment 

(Form 2A).  Approval of the APD allows the operator to drill wells; Form 2A authorizes the 

construction of the surface facilities.  Approval of these permits is an administrative 

process; however, the Commission can hold a hearing under certain circumstances. 

 

 Plaintiff claims an APA violation, requests declaratory relief concerning denial of 

due process, and promissory estoppel due to reliance on Defendant’s stated agreement to 

follow the operating agreement between Extraction and Broomfield in all Form 2A permits.  

It is clear that Plaintiff is challenging the approvals of the APD and Form 2A permits.  

What is less clear is whether Plaintiff is challenging the issuance of the DSU related to it.  

In their reply, they state that they are, but the complaint is less distinct.  For the purposes 

of the motion, the Court will assume they are.  Also, prior to the Court ruling on the 

original motion to dismiss, the Plaintiff filed a request to amend their complaint.  The 

Court will now address these chronologically. 

 

1. Motion to Dismiss Plaintiff’s Three Claims 

 

Defendant first challenges some of the claims under Rule 12(b)(1).  A C.R.C.P. 12(b)(1) 

motion challenges a court’s subject matter jurisdiction over an action. Under 12(b)(1), a 

court determines subject matter jurisdiction by examining the substance of the claims 

based on the facts alleged and the relief requested. City of Aspen v. Kinder Morgan, Inc., 
143 P.3d 1076, 1078 (Colo. App. 2006). The plaintiff has the burden of showing subject 

matter jurisdiction. Id. A court may consider any competent evidence pertaining to the 

motion without converting it to a motion for summary judgment. Lee v. Banner Health, 214 

P.3d 589, 593 (Colo. App. 2009) (citing Trinity Broad. of Denver, Inc., v. City of 
Westminster, 848 P.2d 916, 924 (Colo. 1993)). When considering a 12(b)(1) motion, a court 

does not give the non-moving party the benefit of all favorable inferences, but instead is 
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free to weigh the evidence and satisfy itself as to the existence of its power to hear the case. 

Trinity, 848 P.2d at 925. 

 

This analysis for the APD and Form 2A permits has previously been accomplished 

under prior precedent; Colo. Oil and Gas Cons. Com’n v. Grand Valley Citizens Alliance, 

279 P.3d 646 (Colo. 2012).  In that case, the Supreme Court ruled that the Commission’s 

rules do not entitle a citizen’s group to a hearing on specific permitting issues because they 

are not one of the enumerated persons able to request a hearing.  Id. at 649.  That is, a 

permitting decision or the application thereto was not a rule, regulation or order which 

would have allowed for a requested hearing.  In permitting decisions, the Commission 

would have the discretion to consider on a citizen’s group challenge, but are not bound to do 

so and the citizens group loses no right when the Commission issues a permit in reliance or 

with a lack of reliance on their concerns. 

 

In application to this case, the APD and Form 2A permits sought were eligible for a 

hearing only when requested by Extraction, the surface owner (in this case, Broomfield), or 

the relevant local government (again, Broomfield).  The Plaintiff has not pled – even 

assuming all facts to be true in the Complaint – that they are any of these parties.  Under 

Grand Valley, they had no right to request a hearing, and have lost no right by denial of 

that hearing or by the subsequent issuance of the permits.  Taking that to the Plaintiff’s 

claims, if they had no right to a hearing, they have no right under the APA to challenge the 

outcome as the APA only allows aggrieved individuals to proceed.  C.R.S. §24-4-106(4); see, 
also Romer v. Bd. Of County Com’rs Pueblo, 956 P.2d 566, 576 (Colo. 1998).  Contrary to 

the Plaintiff’s argument that the APA still applies to them because they had involved 

themselves in the process and are therefore aggrieved ignores the fact that the granting of 

the permits is “justiciable” only pursuant to statutory grant.  That is, if the statute (in this 

case permitting rules, procedure and structure) do not allow them a right, the APA does not 

create one after the fact.  An APA claim for these permits could only be filed by the 

operator, the surface owner, or the relevant local government.  

 

“Whether a particular plaintiff has standing to invoke the jurisdiction of 

the courts is a preliminary inquiry designed to ensure that the judicial power 

is exercised only in the context of a case or controversy. The resolution of 

standing issues requires a court to determine, based primarily upon the 

allegations contained in the complaint, “(1) whether the plaintiff was injured 

in fact [and] (2) whether the injury was to a legally protected right.”  

 

Colorado Gen. Assembly v. Lamm, 700 P.2d 508, 515–16 (Colo. 1985) 

 

Under these circumstances, the Court finds that the Plaintiff cannot, by law, prove that 

the issuance of the permits resulted in an injury to their own legally protected interest.  

While the parties argue whether an actual injury in fact has accrued to the Plaintiff, 2 such 

injury in fact, if it does exists, is not to a legally protected interest as contemplated by 

statutory or constitutional provisions.  Thus, the Plaintiff lacks standing to assert error and 

to bring the APA challenge to these permits.  Without standing, this Court lacks 

jurisdiction to hear those claims. 

                                                           
2 Injury in fact may be proven by showing that “the action complained of has caused or has threatened to cause 

injury”.  Romer v. Colorado Gen. Assembly, 810 P.2d 215, 218 (Colo. 1991) 
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Similarly, the Plaintiff’s claims for declaratory relief, which are specifically concerning 

the APD and Form 2A permits according to the Complaint, must be dismissed.  They 

cannot attain standing by moving for declaratory judgment either in addition to or 

concurrently with claims that they lack standing to assert.  Jurisdictionally, this Court 

cannot hear the claims of one who lacks standing. 

 

What remains of the first and second claims is an APA challenge to the issuance of the 

December DSU approval.  This DSU Commission order was made effective on January 5, 

2018.  Under the APA, any person adversely affected or aggrieved by an agency action has 

35 days to apply for judicial review.  C.R.S. §24-4-106(4).  Failure to file a review within the 

35 days is a jurisdictional prerequisite and deprives the district court of jurisdiction.  Allen 
Homesite Grp. v. Colorado Water Quality Control Comm'n, 19 P.3d 32, 34 (Colo. App. 

2000).  Here, the Plaintiff’s filed this matter well after the 35 day requirement. 

 

While the Plaintiff claims that the “statute of limitations” is tolled by the Defendant’s 

failure to disclose information, the Court disagrees that potential defenses and jurisdiction 

are equivalent.  As noted by the Defendant, tolling of a statute of limitations defense is very 

different from tolling a jurisdictional requirement.  In this case, the Court lost the ability to 

hear a challenge to the order.  In a statute of limitations defense, the Plaintiff can be 

relieved of its obligation to file but not divest the Court of jurisdiction.  While APA 

deadlines can at times be modified (such as during reconsideration) or even ignored (with a 

constitutional challenge to the underlying act), such modifications do not apply here.  This 

Court does not have jurisdiction to hear a challenge to the December DSU approval. 

 

Plaintiff’s final claim is for promissory estoppel.  The Defendant challenges this 

under Rule 12(b)(5).  A C.R.C.P. 12(b)(5) motion to dismiss for failure to state a claim upon 

which relief can be granted tests the formal sufficiency of a plaintiff’s complaint. Allen v. 
Steele, 252 P.3d 476, 481 (Colo. 2011). A motion to dismiss is properly granted when the 

plaintiff’s factual allegations cannot support a claim as a matter of law. Goldsworthy v. Am. 
Family Mut. Ins. Co., 209 P.3d 1108, 1113 (Colo. App. 2008). In deciding a motion to 

dismiss, the court may consider only the facts alleged in the pleadings, documents attached 

as exhibits or incorporated by reference in the pleadings, and matters of which the court 

may take judicial notice. Walker v. Laningham, 148 P.3d 391, 397 (Colo. App. 2006).  A 

document that is referred to in a complaint, even if not formally incorporated by reference 

or attached, is not considered a matter outside the pleadings. Yadon v. Lowry, 126 P.3d 

332, 336 (Colo. App. 2005). A court must accept as true all averments of material fact and 

view the complaint in the light most favorable to the plaintiff. Lopez v. Trujillo, 399 P. 3d 

750, 753 (Colo. App. 2016). Motions to dismiss for failure to state a claim are disfavored and 

should not be granted if relief is available under any theory of law. Dorman v. Petrol Aspen, 
Inc., 914 P.2d 909, 911 (Colo. 1996). 

 

In Warne v. Hall, 373 P.3d 588 (Colo. 2016), the Colorado Supreme Court adopted the 

plausibility standard for civil actions articulated by the United States Supreme Court in 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 662 

(2009). In such regard, a complaint must contain sufficient factual matter to state a claim 

for relief that is plausible on its face. Warne, 373 P.3d at 589. 
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  The Defendant avers that their action cannot constitute a promise and that privity did 

not exist between the parties.  The Plaintiff correctly notes that promissory estoppel does 

not need privity to be asserted and adequately pleads the order sufficient to fit the scope of  

a “promise”.  The Court, however, uses a different deliberation.   

 

Under Colorado law, the elements of a promissory estoppel claim are: (1) the promisor 

made a promise to the promisee; (2) the promisor should reasonably have expected that 

promise would induce action or forbearance by the promisee; (3) the promisee in fact 

reasonably relied on the promise to the promisee's detriment; and (4) the promise must be 

enforced to prevent injustice.  Berg v. State Bd. of Agric., 919 P.2d 254, 259 (Colo. 1996). 

 

Here, assuming for the moment that the statement of the Commission within its order 

could constitute a promise, to whom that promises was made crucial.  This statement, made 

on October 31, 2017 stated: 

 

“Any applications for Permits to Drill (Form 2) or Oil and Gas Location 

Assessments (Form 2A) filed by Extraction Oil & Gas, Inc. in the unit on 

surface lands within the City and County of Broomfield will comport with the 

October 24, 2017 Amended and Restated Oil and Gas Operator Agreement 

between Applicant and the City and County of Broomfield.” 

 

If this was a promise, it was a promise either to Extraction or to Broomfield, the 

parties involved in the proceeding and, importantly, the parties to the operator agreement.  

Without more, the Defendant could not have reasonably suspected that this statement 

would induce action by the Plaintiff, who was not a party to the proceedings or the 

agreement.  Had the Plaintiff somehow communicated to the Defendant that because of this 

order, they would withdraw their objection in other proceedings; the Defendant possibly 

could be in an estoppel posture.  However, the facts as pled by the Plaintiff reveal no 

connection to the statement in the order and the Defendant’s comprehension of the reliance.  

While privity is not necessary for an estoppel claim, the Plaintiff must be able to show that 

the promise was made to them and that the promisor should reasonably have expected that 

promise would induce action or forbearance by the promissee.  This has not, and cannot 

under the facts as pled, be demonstrated.  If this were the case, everyone at the meeting or 

anyone that ever read the order who subsequently disagreed with further actions of the 

Defendant could claim promissory estoppel. Perhaps this is the reason that the Defendant 

asserts that orders are not promises, and perhaps they are correct.  Regardless, the Court 

cannot find under the facts pled and taking all reasonable inferences in favor of the 

Plaintiff that the second element of promissory estoppel has or can be demonstrated.  That 

is, the Plaintiff cannot state a plausible claim for relief under an estoppel theory unless 

they can adequately show that the Defendant could have construed their statement to be a 

promise to persons not involved in the instant permitting process. 

 

Because of this, the original motion to dismiss would have been granted for the 

reasons stated above.  However, the Plaintiff moved to amend prior to the Court’s ruling, 

thus the Court takes up that issue. 

 

2. Motion to Amend the Complaint 
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In their Second Amended Complaint, Plaintiff moved to amend to include a number 

of APD and Form 2A applications filed but not ruled on by the Defendant until after the 

filing date of the original Complaint.  While these permits are numerous and potentially 

connected to other DSU approvals, the Plaintiff wanted them considered under the same 

legal theories as the First Amended Complaint.  The Defendant filed an objection to the 

amendment citing that the added permit approvals had the same jurisdictional issue as the 

permit approvals that they were defending in the First Amended Complaint.  Thus, they 

claimed, the amendments were futile.  The Defendant further went on to show that the new 

approvals created no new potential right or interest based on another factor not presented 

in the First Amended Complaint, setback requirements.  They move the Court to reject the 

amendments for similar reasons they moved for dismissal of the original claims.  The 

Plaintiff’s did not respond to the opposition 

 

Having read the amendments and noting that no new legal or other theory was 

presented, the Court agrees with the Defendant.  Plaintiff’s claims concerning the new 

permit applications suffer the same fatal flaw as the originals.  That is, the Plaintiff has not 

demonstrated by the pleading that it has or will suffer an injury to a legally protected 

interest that they possessed.  They also have not and cannot demonstrate an interest 

emanating from constitutional, statutory or judicially created rule of law that would entitle 

them to relief.  In approving any APDs or Form 2A permits, the commission, under the law 

in force at the time of the approval, did not have to have a hearing at their request, did not 

have to account for their concerns, and did not have to provide them with any process.  

While the Commission could have, such consideration was discretionary.  Similarly, with no 

right to be a participant in the decision making, they cannot add on claims under the APA.  

Such relief would be limited to Extraction and Broomfield alone.  As Defendants have also 

propositioned, there was no new right or liability under the setback requirements in place 

at the time.  For these reasons and the reasoning contemplated concerning the estoppel 

claim above, the Court finds that the amendments would be futile to save the claims and 

thus the Motion to Amend is denied. 

 

Having determined to disallow the amendment, the Court GRANTS the Defendant’s 

two motions.  Specifically, the Court dismisses the Plaintiffs first and second claims 

pursuant to Rule 12(b)(1) and the third claim pursuant to Rule 12(b)(5).  Having no 

surviving claims to consider, the case will be dismissed. 

 

ORDERED this 13th day of May, 2019.  

 

        BY THE COURT: 

 

 

 

        Brian R. Whitney  

        District Court Judge 


