
 
 

 

January 10, 2020 

 
T. Shaun Sullivan, City and County Attorney 
Jennifer Hoffman, City Manager 
City and County of Broomfield 
One DesCombes Drive Broomfield, CO 80020 

 

Re: Notice of Broomfield’s Breach of the Operator Agreement based on noise 
 protests and potential emergency noise ordinance 

Dear Mr. Sullivan and Ms. Hoffman, 
 

Extraction Oil & Gas, Inc. (“Extraction”) notifies the City and County of Broomfield (the 
“City” or “Broomfield”) that the City, through its recent actions relating to noise complaints, is in 
breach of the Amended and Restated Oil and Gas Operator Agreement (“Operator Agreement”), 
by and between Extraction and the City, dated October 24, 2017. Further, any new noise ordinance 
promulgated by the City would not be applicable to Extraction pursuant to the Operator Agreement 
and any attempt to enforce such ordinance upon Extraction would be an additional breach of the 
Operator Agreement. 

1. Background 

As you are aware, the Operator Agreement has detailed provisions addressing noise and noise 
mitigation. See Section 31 of Exhibit B to the Operator Agreement (the “Noise Mitigation BMP”). 
There are also numerous other best management practices included in the Operator Agreement that 
serve to reduce operational sound from Extraction’s operations, including the use of a quiet 
completions fleet (See Section 2), the use of certain electric equipment (See Section 18), the 
prohibition of pipe unloading between the hours of 8:00 p.m. and 7:00 a.m., certain restrictions on 
traffic (See Section 40) and provisions regarding berms, bales and sound walls (See Section 57). 
Extraction’s implementation of these best management practices has been at a significant cost. 
These were bargained-for concessions extensively negotiated that the City secured from Extraction 
and Extraction would have not agreed to all of these provisions had the Operator Agreement also 
limited Extraction’s operations to daytime hours. The prospect of 24/7 operations was discussed at 
length during the negotiation of the Operator Agreement, and it was well understood by Broomfield 
that this is consistent with standard industry practice for safety and efficiency, among other reasons. 

Broomfield began to address noise complaints from its residents in the manner contemplated 
and required by the Operator Agreement. Pursuant to paragraph 22 of the Operator Agreement, which 
addresses remedies and dispute resolution, Broomfield sent a letter to Extraction dated December 12, 

370 17th Street, Suite 5300 Denver CO 80202 www.ExtractionOG.com P (720) 557-8300 F (720) 557-8301 



Mr. T. Shaun Sullivan and Ms. Hoffman 
January 10, 2020 
Page 2 
 
 
2019, which asserted that Extraction had breached the Operator Agreement by not adequately 
controlling noise at the Livingston Pad. Broomfield offered data from its noise monitoring stations 
that it claimed established noise levels exceeding the Noise Mitigation BMP.  

Paragraph 22 of the Operator Agreement gave Extraction 30 days to respond to the City’s 
letter. Extraction responded within two days through my letter dated December 14, 2019. That letter 
explained in thorough detail why Broomfield’s claims of breach of the Noise Mitigation BMP were 
unfounded or insufficiently supported. While that letter speaks for itself, Extraction reviews the 
salient shortcomings in Broomfield’s noise complaints: 

 The City had not calibrated its sound meter at the Livingston South Station since May 
2019. 

 The Livingston South Station sound meter lacked a wind guard on one of the 
microphones.  

 Broomfield’s proffered sound readings were gathered during periods of high winds, and 
wind noise greatly elevates decibel readings. 

 The City had not established the baseline ambient noise levels necessary for 
determining the actual noise coming from the Livingston Pad. 

 Extraction’s own data and recordings taken during the times noted in the City’s 
complaints showed noise coming from other sources, such as a pack of howling coyotes.  

 Of the four sound meters currently monitoring the Livingston Well Site (two City 
monitors and two Extraction monitors), three of the sound monitors are in agreement, 
and one (a City monitor) does not correspond. This suggests that the City may be relying 
on anomalous data. 

 In response to the complaints, the Colorado Oil and Gas Conservation Commission 
(“COGCC”) has investigated and found no violations of COGCC Rule 802, which is 
the underlying basis for the Noise Mitigation BMP. 

Extraction therefore maintained, and continues to maintain, that it has not breached the Noise 
Mitigation BMP. Extraction nonetheless explained how it continues to implement additional noise 
mitigation measures at the Livingston Pad. Extraction also committed to working with the City to 
reduce noise. Since Broomfield’s December 12 letter, Extraction has already installed an additional 
sound wall, installed additional bales, converted additional equipment to electric line power and 
modified the placement of auxiliary equipment within the well site. 

If the City disagreed with Extraction’s analysis, it could have taken the next step in the 
dispute resolution process provided by the Operator Agreement: send written notice to that effect, 
followed within 15 days by a meeting to resolve the dispute. See Operator Agreement paragraph 
22. 
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The City did not take this next step, or otherwise respond to Extraction’s detailed and 
thorough explanation as to why it was not in breach of the Noise Mitigation BMP. Instead, the City 
sent a complaint and protest letter dated December 20, 2019 to the COGCC; circumvented any 
dispute resolution steps and went directly to complain to Gov. Jared Polis on January 7, 2020 and 
announced plans to adopt an emergency noise ordinance in a special meeting that took place on the 
same day. 

 
a. The City’s protest letter to the COGCC  

The City’s December 20 letter abandoned all reliance on actual sound level data, and 
instead simply noted that some residents had complained about noise at the Livingston Pad. The 
City noted that COGCC Rule 802 includes specific decibel limits on noise, selectively quoted from 
those limits, but made no attempt to establish or suggest that Extraction had exceeded these limits.  

Instead, after citing Rule 802, the City immediately requested the COGCC impose an ad 
hoc durational limit that would limit Extraction’s operations at the Livingston Pad from 7am to 
10pm; and the City asked the COGCC to inspect Extraction’s operation at the Livingston Pad for 
compliance with Rule 802 and a specific noise mitigation measure in Extraction’s Form 2A permit 
for this site. The City copied Governor Polis, the Governor’s chief of staff, the CDPHE, and a 
member of the Colorado House of Representatives with this “urgent appeal for relief.” 

b. The proposed emergency noise ordinance 

 Further, Extraction is aware that at the January 7, 2020 Special Meeting held by 
Broomfield, during the Community Event and Update portion of the meeting, Councilmember 
Guyleen Castriotta reported that she (along with other Broomfield councilmembers or staff) met 
with Gov. Polis to seek relief as to the alleged complaints of noise and alleged noise impacts on 
the Wildgrass, Anthem and Anthem Ranch communities instead of using the process set forth in 
the Operator Agreement. She further stated that Governor Polis was unable to help but the 
Governor suggested to Broomfield that they work on their own “noise enforcement” and that the 
City was proceeding accordingly. City Manager Hoffman reported that the conversation with the 
Governor indicates that Broomfield “continues to be subject to the Operator Agreement” and those 
items under the Operator Agreement and the Governor is willing for communities to “push the 
envelope” on Senate Bill 19-181 “from a penetration perspective” as to what the City can do with 
the ordinances, and she will have the staff work on this. Mayor Quinn stated that you, the City 
Attorney Shaun Sullivan, will be working on a noise ordinance which staff will bring before the 
City Council on an emergency basis next week, on Tuesday, January 14, 2020. See, 
http://broomfield.granicus.com/MediaPlayer.php?view_id=6&clip_id=1554, at 1:11:00-1:12:35 
and http://broomfieldconcerned.org/news-story/governor-jared-polis-not-able-to-help-us-with-
noise-impacts-and-broomfield-emergency-noise-ordinance-coming-forward-on-jan-14/. Both of 
these links serve as evidence of breach.  

  
2. The City has breached the Operator Agreement by protesting to the COGCC 

instead of following the dispute resolution process. 

Paragraph 12 of the Operator Agreement provides: 
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So long as the Operator complies with the terms and conditions of the Agreement, 
(i) the City agrees that it shall not protest, request a hearing, oppose or object in any 
forum to any permits, applications or similarly related approvals related to the 
Operator’s oil and gas operations subject to this Agreement. 

The City’s December 20, 2019 letter to the COGCC constitutes precisely the sort of 
protest/objection/opposition that the Operator Agreement prohibits. The City’s decision to abandon 
the Operator Agreement’s dispute resolution procedure and instead send this protest letter 
constitutes a breach of the Operator Agreement. 

The City is not without remedy. The Operator Agreement’s dispute resolution paragraph 
provides the procedure for further addressing the City’s noise concerns. The City cannot claim that 
Extraction was dilatory in responding to the City’s noise concerns: instead of taking the 15 days 
permitted by paragraph 22, Extraction responded to the City’s December 12 letter in two days. Nor 
can the City claim that Extraction responded in a vague or conclusory manner. Extraction’s 
December 14 letter addresses the City’s noise complaints in thorough detail, and explains why they 
are unsupported. 

It is apparent from the City’s chosen course of action that because it lacks objective, 
verifiable data to support its claims of a violation of the Operator Agreement and its Noise 
Mitigation BMP, the City seeks to get its way through political grandstanding and by seeking to 
vilify Extraction in the public forum of the COGCC, the Governor’s office and the General 
Assembly. And the City makes this public protest without any objective, verifiable evidence that 
could establish a violation of either the Operator Agreement’s Noise Mitigation BMP or COGCC 
Rule 802. This is precisely the sort of bad faith conduct the City expressly promised not to engage 
in, per paragraph 12 of the Operator Agreement.  

Furthermore, the City’s requested remedy—restricting Extraction’s operations to daytime 
hours—is untailored to its allegations. If the City had developed objective and verifiable evidence 
of excessive noise coming from Extraction’s Livingston Pad (which it has not, and has apparently 
abandoned), then the Operator Agreement would require the parties to meet to discuss the dispute, 
and then consider mediating the dispute. The point of such discussions would be to identify any 
noise problem, confirm, and solve it. When asked whether or not Broomfield has undertaken any 
investigation to verify whether the noise complaints that it has received have any validity, the City 
has admitted that it has not. The City has communicated to Extraction that its position is that if a 
complaint is simply made then it is automatically a valid complaint, regardless of the plausibility 
of the complaint. Absent objective and verifiable evidence that Extraction’s alleged noise 
violations occur at night, all night long, a flat ban on operations at night would not be a reasonable 
or effective solution. To the contrary, it would an arbitrary and profound limitation, restricting 
Extraction’s operations for a third of the day without basis. Such a restriction would also 
significantly increase the total time frame of Extraction’s work in Broomfield.  

From the onset of negotiations of the Operator Agreement, Extraction committed to “get 
in, operate safely, and get out.” Not only were around-the-clock operations contemplated by the 
Operator Agreement and the Comprehensive Drilling Plan (“CDP”) which was approved by the 
City (See CDP, Section G, Traffic Plan paragraph B addressing the use of 24-hour operations), but 
durational limits would extend the overall duration of the project, which would create an indirect 
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and unnecessary impact on communities. Throughout the negotiations, Extraction has been willing 
to limit certain operations to specific hours (e.g., no loading of pipe from 8:00 p.m. to 7:00 a.m., 
restriction of non-essential traffic to periods outside peak am and pm traffic periods and during 
school hours, and agreeing not to construct roads or Well Sites at night). Thus the City is not only 
breaching the letter of the Operator Agreement (by eschewing paragraph 22); it is breaching the 
implied covenant of good faith and fair dealing through actions that are unreasonable and intended 
to thwart Extraction’s ability to perform the Operator Agreement and enjoy its benefits.  

The City’s “urgent” request for a ban on operations for eight hours per day might also 
impose other safety and operational risks. To this end, the COGCC considered but expressly 
rejected adopting a rule to ban night operations at Well Sites. See 
https://www.sos.state.co.us/CCR/eDocketDetails.do?trackingNum=2015-00681, Statement of 
Basis and Purpose on attachment pp.22-23 of the 2015 Governor’s Task Force Rulemaking for 
COGCC 100-Series Rules and Rules 302.c., 303.b.(3)K., 303.c., 305A, 305.a., 305.d., 306.d.(1), 
604.b.(1), and 604.c.(4) rejecting a nighttime durational rule, but noting that the COGCC Director 
may have authority to impose such a limit on a case-by-case basis. Extraction received its approval 
of its Form 2A on June 1, 2018 from the COGCC for the Livingston Pad, and it does not include a 
nighttime durational limit on the conditions of approval. The Form 2A lists numerous conditions 
of approvals addressing noise, including the use of electricity (instead of diesel engines), use of a 
quiet hydraulic fracture fleet, sound wall and hay bales among others. All noise mitigation 
measures on the Form 2A are consistent with the Operator Agreement to which Broomfield is a 
party.  

3. An emergency noise ordinance might have no effect and might also breach the 
Operator Agreement. 

As discussed, the Operator Agreement addresses operational noise in great detail and 
specificity. When the City Council approved and adopted the Operator Agreement in October 2017, 
it decided that the noise regulations in the Operator Agreement would govern Extraction’s 
operations. As stated by City Manager Hoffman on January 7, 2020, the Operator Agreement is in 
effect and thus controlling. Hence, any new emergency noise ordinance that the City might 
contemplate enacting would not govern over the more specific provisions of the Operator 
Agreement – unless the City also repudiates the noise mitigation provisions of the Operating 
Agreement, which would constitute a breach. 

As made clear by the discussion in the January 7 City Council session, the contemplated 
emergency noise ordinance is a direct attempt to impose additional restrictions specifically on 
Extraction. An emergency noise ordinance directed at Extraction might also violate statutory and 
constitutional prohibitions against retroactive or retrospective legislation, and impairment of the 
obligations of contracts. Further, such noise ordinance would not be even-handedly applied or 
narrowly tailored to serve a significant governmental interest or any governmental interest yet it 
would be directly targeted at Extraction since the alleged complaints were related to Extraction’s 
operations at the Livingston pad.  

Extraction is aware of paragraph 15 of the Operator Agreement, under which the City 
reserves the right to enact future regulations “that are general in nature and that are applicable to 
all commercial and industrial operations in the City, even though such regulations may be more or 
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less stringent than the standards applicable to the Well Sites by virtue of this Agreement.” The 
requirement that any such future regulation be general and generally applicable effectively 
prohibits the City from targeting Extraction’s operation as is being done here. Just as the City could 
not in good faith determine the frequency of the electric engines of completions fleet that Extraction 
uses and ban machinery that operates at that precise frequency, so too the City cannot enact 
durational regulations that are specifically designed to impair Extraction’s operation while having 
no or minimal effect on other commercial and industrial operations in the City. 

4. Cure 

Extraction requests that the City immediately cure its breach of the Operator Agreement as 
follows: 

 The City shall stop sending letters, emails and other communications to the COGCC, 
Governor’s office, General Assembly, etc. that violate paragraph 12’s prohibition on 
protests, objections or opposition to the project as contemplated by the Operator 
Agreement.  

 The City shall remedy its violation by withdrawing its December 20 protest to the 
COGCC in writing. Extraction’s suggests a short letter to the COGCC (copied to the 
Governor and other recipients of the December 20 letter and related communications) 
explaining that the City overlooked its contractual obligation to work with Extraction 
to solve any noise problems, so it withdraws its complaint and will return to working 
cooperatively with Extraction to address any continuing noise issues. 

If the City fails to cure its breach of the Operator Agreement in this manner, or some equally 
effective manner, then Extraction will continue to exercise its rights under paragraph 22 of the 
Operator Agreement. Among the remedies that Extraction may eventually be compelled to seek is 
a judicial determination that the City’s behavior and actions regarding these noise complaints (and 
other unjustified complaints) constitute not just a breach of the Operator Agreement but an 
effective repudiation of that Agreement. In addition to damages for repudiation, Extraction may 
seek a judicial declaration that the City’s bad faith violations of the Operator Agreement justify: 
(1) the suspension of the Operator Agreement’s December 31, 2022 deadline for commencement 
of drilling at Well Sites; and an order estopping Broomfield from further exercise of its powers 
under the Operator Agreement or as a local regulator, such that the COGCC will become the sole 
regulator for Extraction’s Broomfield operations, or such parts of the operation that the City is 
wrongfully using its powers to thwart.  

5. Conclusion 

Extraction is not deaf to the City’s noise complaints. Extraction is using all contractually 
agreed-to mitigation measures to reduce noise and emissions, as well as additional mitigations that 
are not required by the Operator Agreement. Extraction demonstrably remains in compliance with 
the Noise Mitigation BMP, which is significantly more robust than COGCC noise regulations. 
Nevertheless, it has installed additional noise mitigation measures and made other operational 
modifications above the already robust measures in place, as explained in its December 14 letter. 
Extraction also remains committed to working with the City in an effort to further reduce sound at the 
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Well Sites. Extraction will cooperate with the City to collect objective, verifiable data on noise levels. 
If the Noise Mitigation BMP is being violated, Extraction will cure that violation. 

But Extraction will not sit silently while the City attempts to thwart its operations in breach of 
the Operator Agreement – particularly by exercise of its regulatory powers in bad faith. Further, each 
and every City staff and City Councilmember is aware of Broomfield’s obligations under the Operator 
Agreement. The “no protest” provision in paragraph 12 protects City staff and City Councilmembers 
and allows for dispute resolution with its notice and cure without abuse of regulatory power. However, 
if City Councilmembers and staff violate this provision, Extraction reserves the right to hold the 
individual accountable. 

Further actions in this direction by the City may result in legal consequences that include 
significant damages and the City’s justifiable forfeiture of some or all of its regulatory power over 
Extraction. Extraction advises the City to refrain from bringing any such “emergency noise ordinance” 
in an effort to impose new obstacles to development that it is not able to achieve through the bargained-
for terms of the Operator Agreement for which consideration was received by Broomfield. 

Sincerely, 

/s/ Eric J. Christ   
Eric J. Christ 
Vice President and General Counsel 


