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District Court, Broomfield County, Colorado 

17 DesCombes Drive 

Broomfield, CO 80020 

 
▲ COURT USE ONLY ▲ 

Plaintiff:  Extraction Oil & Gas, Inc. 

 

     v. 

 

Defendant:  City and County of Broomfield. 
 

 

Case No.  2020 cv 30106 

Division: B     Courtroom: 3 

 

TEMPORARY RESTRAINING ORDER  

 

Before the court is Extraction Oil & Gas’s motion for a temporary restraining order to 

enjoin the City and County of Broomfield and its City Council, acting in its capacity as the 

Broomfield Board of Health, from issuing an order directing Extraction to shut down or suspend 

operations at its Livingston Well Site, based on COVID-19 concerns.  After examining all of the 

exbibits attached to Extraction’s motion, and otherwise being informed in the premises, for the 

below reasons, Extraction’s motion for a temporary restraining order is GRANTED. 

I. FACTUAL ALLEGATIONS 

Extraction’s TRO motion alleges, and provides substantial evidence, that: 

 In 2015, Extraction acquired vested rights to develop oil and gas in Broomfield from its 

predecessors in interest Sovereign and Noble.  

 Broomfield generally opposes oil and gas development, and seeks to prohibit it to the 

extent possible. 

 This Court ruled in Sovereign Operating Co. LLC v. City and County of Broomfield, Case 
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No. 14CV30092 that Sovereign’s development rights (now Extraction’s rights) were 

vested and could not be impaired by Broomfield.   

 Because Broomfield could not prohibit Extraction’s development of its oil and gas 

interests, it entered into a 2017 Amended and Restated Oil and Gas Operator Agreement 

with Extraction that provided for best management practices protective of public health, 

welfare and safety.  Extraction has invested hundreds of millions of dollars in its 

Broomfield Project in reliance on this Operator Agreement. 

 When SB 19-181 gave Broomfield greater local control over oil and gas development, 

Broomfield announced its intent to use this new power to shut down Extraction’s 

operations in accordance with public opposition. 

 Broomfield has attempted to shut down Extraction’s operations based on disputes over 

drilling mud, operating equipment, the availability of safety data sheets and noise 

compliance. 

 On March 25, 2020, the Broomfield City Council convened a special meeting, in its 

capacity as the Broomfield Board of Health, to consider whether to order Extraction to 

suspend operations due to COVID-19 concerns.    

 Broomfield’s initial theory was that Extraction’s operations impact air quality, and could 

therefore make breathing more difficult for COVID-19 sufferers.   Broomfield’s own 

independent experts dismissed this concern.  

 Broomfield’s Public Health Director then offered a new theory: that Extraction’s 

operations should be shut down because some Broomfield residents experience anxiety 

and stress due to the mere existence of oil and gas operations; and this anxiety and stress 

could lead to adverse health impacts during the COVID-19 pandemic.  

 Upon this recommendation, the City Council/Board of Health prepared to vote on a 

resolution to suspend Extraction’s operations.  However, when counsel raised liability 

concerns, the Board decided instead to reconvene on Tuesday, March 31, 2020 to vote on 

whether to order Extraction to shut down its flowback operations. 

II. LEGAL ANALYSIS 

In pertinent part, C.R.C.P. 65(b) provides: 

“(b) Temporary Restraining Order; Notice; Hearing; Duration. A temporary 

restraining order may be granted without written or oral notice to the adverse party or his 

attorney only if: (1) It clearly appears from specific facts shown by affidavit or by the 

verified complaint or by testimony that immediate and irreparable injury, loss, or damage 

will result to the applicant before the adverse party or his attorney can be heard in 

opposition, and (2) the applicant's attorney certifies to the court in writing or on the record 
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the efforts, if any, which have been made to give the notice and the reasons supporting his 

claim that notice should not be required. Every temporary restraining order granted without 

notice shall be endorsed with the date and hour of issuance; shall be filed forthwith in the 

clerk's office and entered of record; shall define the injury and state why it is irreparable and 

why the order was granted without notice; and shall expire by its terms within such time 

after entry not to exceed 14 days, as the court fixes, unless within the time so fixed, the 

order, for good cause shown, is extended for a like period or unless the party against whom 

the order is directed consents that it may be extended for a longer period . . .” 

 

 Under well-established case law, see, e.g., Rathke v. MacFarlane, 648 P.2d 648, 653-54 

(Colo. 1982); Gitlitz v. Bellock, 171 P.3d 1274, 1277 (Colo.App. 2007), C.R.C.P. 65 authorizes 

the Court to enter a TRO upon a showing of:  (1) a reasonable probability of success on the 

merits; (2) a danger of real, immediate, and irreparable injury which may be prevented by 

injunctive relief; (3) that there is no plain, speedy, and adequate remedy at law; (4) that the 

granting of an injunction will not disserve the public interest; (5) that the balance of equities 

favors the injunction; and (6) that the injunction will preserve the status quo pending a trial on the 

merits.  See also C.R.C.P. 65. 

 Here, as will be explained in more detail below, the court finds that Extraction has 

satisfied all of the Rathke factors. 

1.  Probability of success on the merits. 

Extraction has offered ample evidence that Broomfield’s plan – to shut down Extraction’s 

operations not because its operations pose any real health risk, but to relieve stress and anxiety 

suffered by some Broomfield residents who think Extraction’s operations pose a health or safety 

risk – is (1) factually and legally baseless; (2) transparently pretextual; (3) contrary to the 

Governor’s March 25, 2020 executive order designating oil and gas operations as critical 

infrastructure and encouraging them to stay open and operational during this pandemic; and (4) 

contrary to the CDPHE’s March 26, 2020 order implementing the Governor’s order, which 
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requires local government to request and obtain authority from the CDPHE before enacting their 

own COVID-19 health-based directives that would be contrary to the CDPHE order.  Extraction 

has thus shown a reasonable probability of success on multiple legal theories.  

State preemption is particularly strong here.  State preemption by reason of operational 

conflict can arise where the effectuation of a local interest would materially impede or destroy the 

state interest.  Under such circumstances, local regulations may be partially or totally preempted 

to the extent that they conflict with the achievement of the state interest. National Advertising Co. 

v. Department of Highways, 751 P.2d 632, 636 (Colo. 1988). It is clear that under the 

circumstances of COVID-19 being designated a State Emergency and both the Governor issuing 

an Executive Order and the CDPHE implementing the Order, that the intent of the state is to 

preempt the local government.   

Further, pretermitting any evidence to the contrary, Broomfield’s alleged conduct may 

very well constitute a breach of the parties’ 2017 Amended and Restated Oil and Gas Operator 

Agreement.  

2.  Danger of real, immediate, and irreparable injury which may be prevented by 

injunctive relief. 

 

Broomfield’s proposal to shut down or suspend Extraction’s operations would result in a 

real, immediate and irreparable harm to Extraction (as well as other stakeholders such as royalty 

owners).  Extraction plausibly asserts that the entire value of its Project is at stake, and that 

Broomfield will not and in any event cannot pay the hundreds of millions of dollars in reliance 

and expectation damages that would be entailed by a forthright repudiation of the Operator 

Agreement, or other substantial breach that substantially impairs Extraction’s operations.  

Equitable remedies, such as the requested injunction may be the only available remedy for 
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Broomfield’s alleged breach and bad faith conduct. 

3.  No plain, speedy, and adequate remedy at law. 

Given the magnitude of damages, Broomfield’s alleged unwillingness and inability to 

actually pay such damages, the only meaningful available relief is equitable in nature, and must 

come from a court of general jurisdiction with the power to order it. 

4.  The granting of an injunction will not disserve the public interest. 

While Broomfield is entitled to use its police and regulatory powers to adopt reasonable 

measures to protect its residents’ health and safety, the instant proposed shutdown is contrary to 

the public interest during this COVID-19 pandemic.  The Governor designated oil and gas 

operations as essential and encouraged them to stay open.  The CDPHE has instructed local health 

agencies like Broomfield’s Board of Health that any deviation from State-mandated public health 

strategies must be approved by the CDPHE.  These state interests trump Broomfield’s interest in 

shutting down all oil and gas operations to assuage some residents’ stress and anxiety caused by 

the mere existence of oil and gas operations.    

It is also contrary to the public interest to single out a legal but politically unpopular 

business and it shut down; and for a government to disregard fundamental property and contract 

law principles of vested rights.  Rather the public interest is best served here by following the 

State’s relevant orders, which encourage Extraction to maintain its operations during this 

pandemic. 

5.  The balance of equities favors the injunction. 

The equities favor Extraction’s operations, per the State orders.  The evidence also 

suggests that Broomfield is using its police and regulatory powers in bad faith, to shut down 
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Extraction’s operations not because they pose any real health risk, but because they are unpopular. 

6.  The injunction will preserve the status quo pending a trial on the merits. 

For purposes of an injunction, the status quo is “the last uncontested status between the 

parties which preceded the controversy.”  Dominion Video Satellite Inc. v. Echostar Satellite 

Corp., 269 F.3d 1149, 1155 (10th Cir. 2001).  Here, that is continued operation per the Operator 

Agreement.  Broomfield’s proposed order would change the status quo; the proposed TRO that 

Extraction requests would preserve the status quo pending final determination.  

Accordingly, the Court finds that the Rathke factors have been met, and a TRO is 

warranted. 

7.  Bond. 

Generally, strict compliance with the security provisions of C.R.C.P. 65 is required for the 

enforcement of an injunction. Kaiser v. Mkt. Square Disc. Liquors, Inc., 992 P.2d 636, 642–43 

(Colo. App. 1999); Cross v. Board of Directors, 39 Colo.App. 569, 570 P.2d 1307 (1977). And 

ordinarily, when a trial court does not make findings or set an appropriate bond based on those 

findings, the resulting injunction is void and unenforceable.  Kaiser, 992 P.2d 636, 642–43; 

Renner v. Williams, 140 Colo. 432, 344 P.2d 966 (1959). 

Here, Extraction contends that “[b]ecause Broomfield and its residents would suffer no 

cognizable financial loss from an injunction that is not eventually vindicated by the final 

judgment, Extraction need not post a bond,” citing Kaiser, supra.  Although the court is 

somewhat—but not entirely—persuaded, the court is ordering Extraction to post a bond in the 

amount of $1,000.00.  At the subsequent hearing in this matter, the court will entertain additional 

arguments on whether Extraction should be required to post a more substantial bond. 
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III.  ORDER 

Accordingly, for the above reasons, pursuant to C.R.C.P. 65(b), the Court hereby enjoins 

the City and County of Broomfield from issuing any order directing Extraction to halt or suspend 

operations due to COVID-19 or other health related concerns as developed at Broomfield’s March 

25, 2020 special meeting.  Should Broomfield issue any such order not based on valid health 

concerns, the Court declares it to be void and of no force or effect during the period of this TRO. 

Pursuant to C.R.C.P. 65(b), this temporary restraining order “shall expire by its terms 

within such time after entry not to exceed 14 days, as the court fixes, unless within the time so 

fixed, the order, for good cause shown, is extended for a like period or unless the party against 

whom the order is directed consents that it may be extended for a longer period.” 

It is further ordered that on March 30, 2020, Extraction’s counsel shall contact the court’s 

division clerk to set this matter for hearing. 

SO ORDERED THIS 27TH DAY OF MARCH, 2020, AT 2:30 P.M. 

BY THE COURT                                                            

 

 DISTRICT COURT JUDGE 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing document was sent via JPOD to all counsel of record 

this 27th day of March, 2020.   Plaintiff’s counsel shall forthwith serve the court’s order on the 

defendant. 

BY THE COURT:                                                                  

    

DISTRICT COURT JUDGE 


